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In the United States, the vast majority of criminal defendants are indigent, with
approximately 82% of felony defendants in large, state courts represented by public defenders
(Harlow, 2000). Given this dependence on public defense services, conceptualizing effective
representation beyond the guidelines of Gideon v. Wainwright (1963) is an increasingly important
task; one that is crucial for improving the public defense system specifically, and the criminal
justice system more generally (e.g., Steinberg, 2013). However, the obstacles to an effective
attorney-client relationship are plentiful and complex. Public defenders face a unique set of
challenges, not likely to be as pervasive for privately-retained attorneys. One of the biggest
challenges is a lack of trust between the client and their attorney, often depicted in a trope by
defendants as the “public pretender” (Drinan, 2010; Moore & Davies, 2016). Waning or
nonexistent trust has the potential to hinder open communication, and negatively impact the
attorney-client relationship (Boccaccini & Brodsky, 2002). Understanding the factors, such as
trust, that contribute to effective attorney-client communication in public defense is particularly
important considering these attorneys are often overworked and underfunded (American Bar
Association, 2004), although little research has examined this relationship thus far (Moore et al.,
2018).

Recent research has emphasized greater need for a client-centered approach to lawyering
(Beeman, 2018), which can contribute to a more effective relationship between clients and their
attorneys. One key component of an effective attorney-client relationship, and the focus of this
paper, is communication (e.g., listening or asking for the client’s opinion). Research has begun to
focus more extensively on the communication aspect of the attorney-client relationship between
clients and public defenders, and sheds light on defendants’ perceptions of factors that influence

the relationship. This research suggests small meaningful changes can contribute to a more positive



interaction (e.g., avoiding tendencies to interrupt the client; Barton et al., 2006). In spite of the
growing recognition of communication’s importance to the attorney-client relationship, reliably
and validly capturing such nuance in a sensitive area (i.e., attorney-client privilege) has rarely been
feasible. This project aims to provide methodological tools for researchers, practitioners, and
lawyers to measure these factors to further examine factors that are important for effective attorney-
client communication.

Few studies have examined attorney-client communication in public defense, and most rely
on role-playing by non-lawyers or post hoc surveys about experiences (Moore et al., 2018). Even
fewer engage in direct observation of the attorney-client interaction. Observing these interactions
directly is an advantageous method, however, it must be done carefully considering the labyrinth
of ethical and legal challenges (Moore et al., 2018). Below, we present the development and
demonstration of an innovative, exploratory approach to understanding and directly observing
attorney-client communication while also collecting information from both the attorneys’ and
clients’ perspectives. The project involved two unique phases. The first phase is a survey of public
defenders that captures attorneys’ perspectives of what factors are important in developing and
maintaining good communication with clients. The second phase involves two subsets, we call
Phase II-Part A and Phase II-Part B. Phase II-A is an exploratory method of shadowing attorneys
in meetings with their clients to identify if such factors are present. Last, Phase II-B involves a
survey of clients to assess the importance of these factors from their vantagepoint and their overall
perception of communication with their attorney.

As the Supreme Court recently acknowledged the importance of attorney-client
communication (Missouri v. Frye, 2012; Padilla v. Kentucky, 2010), and both defenders and

clients alike share concerns regarding the quality of communication, research on this topic is



crucial, especially those that use methodologies that take into consideration both attorneys’ and
clients’ perspectives. Below, we briefly discuss key findings from research on attorney-client
communication, while simultaneously highlighting the various methodologies used to generate
those findings, which will lead into a discussion of the structured shadow methodology
demonstrated in this project.
Prior Research on Attorney-client Communication

It has been long suggested by attorneys and researchers alike that the performance of
defense attorneys ought to be judged on the basis of their knowledge and lawyering skills, not
solely the merit of the outcome (discussed in Boccaccini & Brodsky, 2002). Particularly, defense
attorneys are often judged on the ability to secure a favorable outcome at trial, or obtain a more
favorable deal than what was initially offered by the prosecution. However, recent research has
begun to highlight the importance of other aspects of the attorney-client relationship that may be
just as important as the outcome (Boccaccini & Brodsky, 2002; Boccaccini et al., 2004). A growing
body of empirical evidence supports the notion that quality communication can contribute to
positive attorney-client relationships, which is a necessary component for providing quality
representation.
Interviews and Surveys of Defendants

Boccaccini and Brodsky (2001) provided surveys to 250 male Arkansas adults in custody
(AIC) to examine perceptions of their most recent experience with their defense attorneys.
Respondents were asked to describe attributes of an “ideal” defense attorney. The responses
largely fell into one of three categories: loyalty (commitment to defendant’s case and interests),
lawyering skills (knowledgeable about the law and effective deal-maker), and client-relation skills

(being honest, supportive, and spending time listening to the defendant’s concerns). In conjunction



with these responses, participants noted that they would be more likely to cooperate with this
“ideal” attorney, as well as be more open, honest, and upfront with communicating information.

These findings regarding communication were further supported in a second study
surveying 252 defense attorneys and 103 AIC in Alabama (Boccaccini et al., 2004). All
respondents were asked to rate the importance of 13 lawyering skills, of which seven were client-
relation skills and six were legal skills. Clients who are were allowed/asked to participate in the
attorney-client relationship reported greater levels of trust in their attorney, and trust was
associated with higher levels of satisfaction with one’s attorney. Some of the top-rated (ranked as
very important or essential) client-relationship skills involved communication, such as keeping
clients informed about their case (31% of attorneys and 42% of AICs endorsed), involving clients
in decisions (34% of attorneys and 41% of AICs), and listening to clients (62% of attorneys and
35% of AICs).

More recent research revisited the importance of such communication factors and how
client perceptions of their defense attorney might relate to satisfaction. Campbell and colleagues
(2015) investigated the importance of five key factors that public defense attorneys should address
that may prove to be very important in obtaining client satisfaction and cooperation. Assessing
156 survey responses from past clients in Hamilton County (Cincinnati), Ohio, it was found that
client satisfaction and perceptions of the process (Campbell et al., 2015) were strongly associated
with how well attorneys asked the client his/her opinion, listened to the client, focused on the
client’s case during meetings, and informed the client of potential consequences. These findings
were supported by an open-ended focus group discussion with seven former clients of the
Hamilton County Public Defender’s office, who emphasized the importance of communication,

largely in knowing what is happening with the case and possible consequences. Collectively, these



findings demonstrate how the client’s perception (e.g., in being allowed their voice in the process)
and level of satisfaction should be considered in addition to more traditional case outcome
measures (Sandys & Pruss, 2017).

In one of the most in-depth examinations to date, Sandys and Pruss (2017) interviewed 120
clients of public defenders in Indiana, both at the beginning of their case and after it had been
resolved. Clients were generally satisfied with their public defender and satisfaction correlated
with indicators of communication (e.g., “my lawyer says confusing things”), investigation (e.g.,
“my lawyer does what s/he says they will”’), and advocacy (e.g., I feel like my attorney is on my
side”). As the authors point out, while advocacy and investigation are skills generally addressed
in clinics/law school (i.e., legal skills), training in interpersonal communication skills are less
likely to be taught, yet still important. Specific to attorney-client communication, six factors of
communication were found to contribute to client satisfaction. They involve whether the lawyer
(1) said confusing things, (2) explained what was going to happen next, (3) treated the client with
respect, (4) interrupted the client, (5) told the client what they are planning to do, and (6) actually
followed through on what they said they would (Sandys & Pruss, 2017). This research suggests
the lawyer’s interpersonal skills, their words, and actions, can be just as influential as their
knowledge of the law and ability to generate favorable case outcomes.

Most recently, Moore and colleagues (2019) conducted 22 interviews with public defense
clients in an effort to identify more nuanced expectations regarding quality communication.
Among their findings, participants emphasized the importance of communication content (i.e.,
information sharing, providing the client with voice, and empathy for the client), and the timing
of the communication (i.e., at what point in the process, the frequency and duration of contact).

Much of the findings related to information sharing were consistent with Sandys and Pruss (2017),



highlighting the importance of discussion on court proceedings, what happens next, possible
consequences, and how attorneys are working to help the client. Each of these were found to be
key points that clients expected their attorneys to make clear.

Although interviews with defendants (and attorneys) provide valuable information
regarding their perspectives and attitudes, it cannot provide insight into how individuals react to
others, their actions that come from anticipating and interpreting the actions of others, and the
dynamic, rather than static nature of relationships (Clair, 2020). Additional concerns surrounding
issues in memory-recall, ability to articulate beliefs and values, and threats of social desirability
bias affect survey and interview data. Below we discuss research findings on the attorney-client
relationship gathered through observational methods, and the benefits of such methodologies.
Direct Observation of Attorney-client Interaction

Beyond these studies, there is little information in terms of quality communication as
observable, measurable components in the United States. There have been only a few studies since
the 1960s have attempted direct observation of attorney-client interactions, and most only view
the quality of communication a secondary aim behind content or law (e.g., Sudnow, 1965). Many
of the direct observation efforts were concentrated in civil settings, where studies examined
attorney-client interactions in a clinic for student legal services (Goldsmith, 1980), in divorce cases
(Sarat & Felstiner, 1989), bankruptcy cases (Neustadter, 1986), and a disability rights clinic
(Gellhorn et al., 1994). A common finding across the studies was the recognition of a perpetual
power struggle between the attorney and the client, which typically played out in the form of
conversation dominance. Similarly, Sarat and Felstiner (1989) in their observation of 115 attorney-
client divorce conferences from California and Massachusetts, demonstrated that attorneys often

focus the discussion on rules, procedures, and jargon, which can cloud the client’s understanding



of the process. While the findings from these studies further bolster the importance of
communication between attorneys and their clients, they do not emphasize how such
communication can impact the dynamic between disadvantaged clients and particularly not in a
public defense setting.

Although even more sparse than in the civil settings, a few research efforts have focused
on direct observations of attorney-client interactions among people from socioeconomic
disadvantage (Clair, 2020; Hosticka, 1979) and among public defenders (Clair, 2020; Cunningham
& McElhinny, 1995; Gonzalez Van Cleve, 2017; Sudnow, 1965). These findings align with those
of studies previously discussed. For example, Hosticka (1978) observed almost 50 interactions
where lawyers interrupted their client an average of 10.4 times per interview, which equated to an
interruption every three minutes. Another common thread that emerged from more recent
observations is the recognition that public defenders often must work on the side of brevity, which
plays into the power struggle and interruptions. Public defenders move quickly in navigating case
conversations (often due to low resources and high caseloads) and legitimacy among the courtroom
workgroup, but such dialogue leads to closed-ended questions, interruptions, and at times a
dehumanizing demeanor (Gonzalez Van Cleve, 2017; Sudnow, 1965). In a systematic,
interdisciplinary effort of directly observing attorney-client interactions for the purpose of gauging
communication, Cunningham and McElhinny (1995) reported on a pilot study in which they
analyzed the observed interactions using sociolinguistics. Their findings highlighted the
importance of nonverbal communication, providing context to decisions, minimizing jargon,
providing voice to the client, and avoiding interruptions in the dialogue (Cunningham &

McElhinny, 1995, p. 312).



More recently, Gonzalez Van Cleve (2017) and Clair (2020) analyzed how race and class
inform the attorney-client relationship. Clerking for public defenders, and following them in their
day-to-day operations, Gonzalez Van Cleve’s ethnography provided insight into how public
defenders must learn to code-switch depending on their audience (e.g., courtroom workgroup
versus clients). Moreover, the defenders must act as ambassadors of a racialized system as they
weigh the going rate of cases and calculate the worth of zealous defense, which would often
coincide with the client’s disadvantaged background. Providing further insight to this dynamic was
Clair’s (2020) qualitative approach involving interviews of defendants and lawyers (2020), court
proceeding observations, and via shadowing three public defenders (including interactions
between defenders and clients) in the Boston area. Clair’s (2020) work provided compelling
accounts of how the privileged versus the disadvantaged approach their defense attorney (e.g., the
privileged are more likely to delegate to their attorney’s expertise, not having experienced
mistreatment by the courts and law enforcement before), and how the court rewards the behaviors
(i.e., delegation, speaking through one’s attorney) most likely to be exhibited by those coming
from a privileged background. The richness of these data could not be generated from solely
interviews or observing court proceedings, rather observing interactions between client and
counsel allows researchers to make more reliable claims about these relationships and situational
behaviors (as discussed in Clair, 2020, p. 200). In short, all methodologies pose advantages and
drawbacks; as such, when examining a dynamic phenomenon involving individual relationships
(such as attorney-client communication), a mixed-method approach using triangulation of data
sources is preferred.

Bedside Manner and Informing Professionalism in Criminal Justice
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Focusing on the reform of attorney-client communication parallels movements in
professionalism seen in both other aspects of the justice system, as well as in the medical field.
Criminal justice reform in the last few decades of the twentieth century was often characterized by
a movement of professionalism, be it in policing (Sklansky, 2011) corrections (Kohnke, 2001),
and courts (Gerber, 1989). Efforts to increase professionalism, which often varied widely, tend to
involve structuring discretion and creating more guiding policy (see Davis, 1976; Walker, 1993).
One aspect of professionalism often slow to develop in positions with high degrees of discretion
(e.g., patrol officers and attorneys) is communication; compared to medicine and other fields, the
criminal justice system falls behind in conducting and using research on effective communication
(Moore et al., 2018). While professionalism was beginning to take hold in criminal justice, a
similar, yet older movement was re-shaping the field of medicine.

Much like the professionalism movement of criminal justice agencies (in regards to
“clients”), over the last 20 years the medical profession has undertaken a new approach to
professionalism with regard to the patient. Today doctors interact with patients more than ever
before, emphasizing the need for continued evaluation and improvement of patient-centered care
(Institute of Medicine [IOM], 2001). Much of the reasons for the shift was due to the failed
assumption that patient input and satisfaction had no influence on the clinical outcome (IOM,
2001). Not only has satisfaction since been linked to better clinical outcomes, but through many
evaluations the shift to patient-centered care has been shown to improve patient satisfaction with
healthcare, increase the patient’s willingness to accept medical opinions given, and decrease the
overuse and underuse of medical resources (Agency for Healthcare Research and Quality, 2005;
Shaller, 2007; Stewart et al., 2000). One method used to achieve such positive results was the

improvement of bedside manner, which was shown to decrease diagnosis biases and a reduce error
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rates (Hoff, Pohl & Bartfield, 2006). This advancement in patient-centered care was largely
dependent on discourse analysis (i.e., analyzing conversations), which involves direct observations
of doctor-patient conversations, or audio or video-recordings, and using them as teaching tools
(Smith, 2018). Similar methodologies have been suggested as useful tools for examining and
improving attorney-client communication skills (see Smith, 2018).

A great deal of focus has been given to patient satisfaction in the medical field, and less to
client satisfaction in the legal field, which is surprising given the similarities in the doctor-patient
and attorney-client relationships (e.g., privilege of communication; Sandys & Pruss, 2017).
Drawing directly from these advancements in the medical field, the crucial connectivity between
clients and public defenders becomes clear (see Cunningham, 1998). Similar to patients in the
medical field, it was assumed that clients’ satisfaction focused on their case outcome; however,
more recent research demonstrates that defendants are just as concerned about their lawyers’
interpersonal skills and being involved in the process (Boccaccini & Brodsky, 2002; Boccaccini
et al., 2004; Moore et al., 2019). For a defense attorney, when developing a “bedside manner”
within the attorney-client relationship, biases may be dispelled while contextual dynamics drive
the relationship forward. In other words, if the attorney is more astute to the needs of the client,
then a more cooperative working relationship will be fostered. Similarly, adopting a method of
relaying client’s rights and expectations for adequate defense can be expected to yield better
process outcomes and improved attorney-client relations. Within the attorney-client relationship,
seeking more efficient ways of creating cooperation, providing advice and alternatives, and
striving for effective and efficient communication should continue to be explored empirically to

better afford public defenders with the tools required to foster an effective relationship with their
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clients. We drew on this research from the medical field, in additional to the legal field, to create
checklist items for the current study (more information on this checklist below).
The Current Study

Given that research is limited on conceptualizing and operationalizing quality
communication, one of the goals of our project was to address this important missing link in
measurement. Until more recently (see Clair, 2020), in the direct observation research, there is
either not enough information provided to devise standard observation practices (e.g., Sudnow,
1965), or the process used is too nuanced and involved for broad use (Cunningham & McElhinny,
1995). Furthermore, in some literature, results of the observations were not made public (e.g.,
Cunningham & McElhinny, 1995). To bridge the gap, we examined the medical literature where
similar questions and issues have been investigated to gauge the importance of doctor-patient
communication (see Mazor et al., 2005; Makoul, 2001). We first asked defense attorneys their
perceptions of what contributes to quality communication and the importance of communication
for an effective attorney-client relationship. In an exploratory study, we then combine their
responses with prior literature to create an “attorney-client interaction” checklist to use in
observing, or “shadowing,” attorney and client meetings. Lastly, clients were then asked their
perceptions of communication with their attorney during this interaction. Using the shadow
method allows for an unbiased account of if practices that contribute to quality communication are
being used in interactions. Moreover, how those factors are perceived by clients (i.e.,
“consumers”). This pilot study fills a critical gap in our understanding of communication between
attorneys and clients, by shadowing their meetings, and hearing from both perspectives on the
factors that contribute to quality communication.

Structured Shadow Method
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Much of the existing research stresses the importance of communication and supports what
has been termed a client-centered approach to lawyering. This research has largely focused on
post-hoc surveys/interviews of lawyers and their clients. Additionally, while extant research has
emphasized the importance of communication, few studies have offered ways of conceptualizing
and operationalizing quality communication. For example, clients who reported that their attorneys
listened to them were more satisfied with their attorney overall (Campbell et al., 2015). Yet,
concluding that listening equates to satisfaction is problematic (Moore et al., 2018). Without
observing those interactions, it is impossible to know what contributed to those perceptions, or
how much the attorney and client actually communicated. Direct observation gets at the substance
of these interactions, offering data unavailable by any other method (Moore et al., 2018).
Moreover, beyond the operationalization of such communication, more direction in designing
direct observation studies to collect such data is needed. Subsequently, this project had multiple
goals: (1) to extend our knowledge base in this area and contribute to the questions: What does
client-centered communication look like? and What factors are important for effective attorney-
client communication?; (2) conceptualize and operationalize a way to capture quality
communication between attorneys and their clients; and (3) devise a method by which researchers
might collect data using such operationalization. These goals were achieved in a two-phase,
multifaceted project that collected information from both public defenders and clients, and relied
on surveys and non-participant observations of live communication.

Study Procedure

This study was designed as an exploratory study to determine the importance and presence

of quality communication in criminal defense, as well as a test of innovative data collection

methodologies. Partnering with one of multiple firms that provide public, criminal defense in a
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moderately large, western city, the study consisted of a multi-phase, sequential design where the
first phase data collection informed the second phase. Phase I involved an attorney questionnaire
sent to public defenders working for the public defense firm. After analyzing the information
gathered from the attorneys, we then constructed two additional data collection instruments to be
used in Phase II, which involved attorney-client communication observation and subsequent client
feedback. All study materials (surveys and the checklist) are included in Appendix Materials.
[Insert Figure 1 here]

Phase I: Attorney Questionnaire

Consistent with Moore et al.’s (2018) point that research in the area of communication
needs to begin with conceptualizing “good” communication (p. 788), Phase I involved an online
survey sent out to defense attorneys. The survey consisted of 55 items, generally assessing
communication with clients, the typical content of these interactions, the attorney-client
relationship, effective communication, and demographic information such as political and
religious affiliation. These items were informed by and used in past research on attorney-client
communication (Campbell et al., 2015; Raaijmakers et al., 2015; Sandys & Pruss, 2017; Sunshine
& Tyler, 2003). Participant attorneys were also asked about factors that they think are important
in developing and maintaining good communication with their clients. And lastly, participant
attorneys responded to questions regarding what they hope to accomplish (objectives or goals) in
terms of good communication. All responses were general, and did not ask attorneys any

specific/identifying information about cases.!

!'We asked for both the attorney’s perceptions of themselves, but also that of the office overall because it was an effort
to gather as much information as possible regarding varying degrees of practice especially with those who may want
to distance themselves from the actions of the whole. Additionally, such information provides insight regarding
common informal practices among attorneys who may not be completing the survey, and thus a more well-rounded
conception of practices in the office in spite of the lower response rate.
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Phase II: Attorney/Client Shadowing

Using the direction provided by both prior literature (e.g., Mazor et al., 2005; Makoul,
2001) and the information given by the participant attorneys on quality representation and
communication, we constructed a checklist to help systematically guide the observation portion of
the study. Checklist items were devised so that they could be used to gauge the presence of certain
components that are directly observable in an interaction between an attorney and her/his client.
The checklist became the basis of Phase II which consisted of two different parts: Shadowing
attorney-client interactions (Part A) and collecting a client questionnaire (Part B).

Phase II-Part A. This part of Phase II consisted of research assistants “shadowing” six
volunteer attorneys’ meetings with their clients. The research assistants were three criminology
and criminal justice master’s students (post-graduation) and one, second-year law student.> To
maximize the reliability and validity in measurement, and confidentiality of the attorney-client
interactions, the research assistants were trained on observing communication and how to use the
checklist, and signed non-disclosure agreements. Direct observation of attorney-client meetings
comes with the unique challenge of protecting confidentiality and privilege, due to the injection of
a third-party into the discussions (Moore et al., 2018). After discussions with general counsel of
[blinded for review] University, it was determined that the researchers needed to become official
interns of the public defense agency to be considered part of the defense team (similar to steps
taken by Gonzalez Van Cleve, 2017 and Clair, 2020).3 This makes the case that attorney-client

confidentiality would not be breached, therefore protecting both the defense attorney and research

2 We realized that with a highly structured instrument to guide observations, law students might be best suited to be
part of a defense team, and help in conducting this study. An effort was made to connect with law schools in the area
of the firm to recruit more law students, however, we were unsuccessful.

3 1t is worth noting that the partnering agency did not believe this was a necessary step, but was happy to accommodate
our request, indicating that it was not a problem to include the assistants as interns.
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assistant from being susceptible to subpoena by the prosecution or other defense lawyers (e.g., a
co-defendant situation, ineffective assistance of counsel appeal).

The observation procedure relied on coordination with the volunteer attorneys.* Each week
the research assistants attempted to connect directly with the volunteer attorneys to determine
where and when a client meeting would take place. Due to the nature of many meetings with clients
(e.g., difficulty of ensuring a client will be available at a given time when in custody, or not cancel
when not in custody) as well as the availability of research assistants, adequate coordination
became the single greatest barrier to obtaining observations. Such accessibility barriers have been
observed in other jurisdictions as well (see Moore et al., 2019). Unfortunately, this resulted in just
11 meetings being observed. It has been noted that recruiting participants (attorneys and clients)
for direct observations studies, such as the one used here, can be difficult because the nature of
including a third party dissuades participation (Moore et al., 2018). In this study, lower sample
size was more attributable to logistical challenges, and less to attorney lack of willingness to
participate. However, as this was a pilot study to examine the overall methodology (attorney
survey, shadowing, client survey), sufficient data was collected to draw conclusions about how
this approach could be useful to researchers and agencies alike.

Once a meeting was scheduled, the research assistant met with the attorney at the meeting’s
location, and observed communication contingent on the willingness of all participants (i.e.,

consent given by the attorney and client).’ Research assistants filled out the interview checklist as

4 The study was announced to the attorneys by the agency’s director during a staff meeting. The director noted that
participation was encouraged, but strictly voluntary. Several attorneys indicated they were happy to take the survey.
With the voluntary nature of participation, seven attorneys indicated they were interested in participating in the shadow
portion, but one had to be removed from the potential sample because they were working juvenile caseloads.

5 To ensure the client’s consent was obtained while minimizing concern of coercion, we asked the defendants’ consent
three times prior to administering the questionnaire. First, we had the attorney ask the client’s consent in advance of
the meeting (over the phone). Then the client was asked again at the start of the meeting. Finally, the client was asked
one last time before being administered the survey, after the attorney left the room.
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they observed the extent to which the checklist behaviors were present in the interaction between
attorney and client. The checklist began with demographics of the case (see the pre-interview
checklist in the Appendix). For example, the type of crime and level of the charge, if the client had
ever been diagnosed with a mental health disorder, how many contacts the attorney had with that
specific client, among other basic case information. The questions were few and non-descriptive
so as not to make the client identifiable or capture any case specifics.®

Research assistants then rated the degree of presence of various components on a 3-point
scale; - Not at all, 2- Partially, and 3- Completely (in addition research assistants could indicate,
0- Unknown, if the extent to which the presence of an item indistinguishable to them during the
interaction). The checklist items fall into six distinct themes; examples of checklist components
within each theme are listed below in Table 1. Each of our themes coincided with the
communication factors found by Sandys and Pruss (2017), with the exception of one, which we
could not account for with observing one interaction (whether the attorney followed through on
what they said).

[Insert Table 1 here]

The full 30-item interview checklist is broken down in Table 2. The first few observations
were conducted by all the research assistants (two at each meeting, with four assistants total) at
once, after which their checklists were assessed for interrater consistency, with any discrepancies
discussed. After three observations were conducted it was clear that there was between 98% and

100% agreement; after that point, the assistants observed interactions on their own.

® This basic case information was collected by the research assistant by asking the attorney for specific information
before entering the meeting. It was collected to provide a baseline point of comparison between certain cases. Due to
the sample size, such comparisons could not be made. However, future research should capture this information so
that nuanced differences in cases with differing degrees of case strengths and circumstances may be compared for
communication differences. Information on mental health and chemical dependency was also collected, but kept as
dichotomous flags and never linked to a defendant’s identifying information.
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Phase II-Part B. To ensure more conceptual clarity as highlighted by Moore et al (2018),
the final part of this project involved the research assistants administering a survey to the client
(i.e., defendant) immediately after the meeting concluded and the attorney left the room. Clients
were assured that their attorney would never see any of their answers to the completed survey.
Following clients’ consent to complete the survey, they answered 43 questions asking about their
thoughts regarding this interaction with their attorney. Participants were asked basic demographic
information, their general satisfaction with their lawyer, what they got out of the interaction, and
given procedural justice and the attorney-client trust scales (among other measures from prior
literature). These items were informed by and used in past research on attorney-client
communication, attorney-client trust, and procedural justice more generally (e.g., Boccaccini &
Brodsky, 2002; Campbell et al., 2015; Sandys & Pruss, 2017). Items were measured using six-
point Likert scales, ranging from strongly agree to strongly disagree.

Demonstrating Utility of a Shadow Method

Below, we present the results from our pilot study, separated by each phase (i.e., attorney
survey, shadowing, and client survey). As noted above, the overall sample is too low to draw
conclusions from these specific data, however these data demonstrate how this type of innovate
methodology can be used, and beneficial for researchers and practitioners.

Phase I: Attorney Questionnaire

In total, 13 of 24 attorneys completed the survey (8 women, and 5 men), yielding a response
rate for the firm of 54%. Among the respondents, five were 45 years old or older, 12 identified as
White, 10 practiced some type of criminal law prior to being public defender, seven started work
with this agency within last 10 years, six characterize their caseload as being at least 80%

misdemeanors, and seven report contacting their client at least once every two weeks on average.
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When asked about their perceptions of attorney-client communication, 12 attorneys
indicated that they believe communication is at least somewhat important to quality representation,
and 11 believe it is at least somewhat important for achieving positive outcomes in the case.
Similarly, 11 respondents believe that the attorney-client relationship is at least somewhat
important to quality representation, while nine believe it is at least somewhat important for
achieving positive outcomes. Lastly, eight attorneys believe that the case outcome is important to
achieve client satisfaction with the attorney’s performance, while two noted it as not important.
Those attorneys who responded that communication and the attorney-client relationship are
important also tended to perceive that their clients are satisfied with their job performance.

Beyond the closed-ended questions, responding attorneys were asked questions that were
designed to explore how attorneys view quality representation and communication. Specifically,
we asked how they would define quality representation, and what the critical components might
be. After compiling the responses, we constructed a word cloud based on how often certain words
were used by attorneys to describe what they believe is quality representation.

[Insert Figure 2 here]
As can be seen in this figure, some of the most prevalent words used to describe quality

2 <6

representation include terms like “client,” “understand,” and “communicate,” which largely

embody client-relational skills as described in prior literature. These words appear just as often, if

99 ¢

not more, than words that are most associated with legal skills such as “law,” “trial,” and “result.”
These results suggest that attorneys think of communication as a key consideration of quality
representation. Some examples of how these words were used and relate to communication,

include the following (italics added for emphasis):

e “Establish the trust, understand the client's goals, communicate their options to them so
they understand, get the best results possible in line with those goals.”
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e “Client feels represented and you know you did your best as to listening, advising,
investigating, and advocating.”

e “Advocacy, effective communication of a client's viewpoint, an ability to understand and
conder all defenses available and then to communicate them to client in a way that allows

them to make the best decision. Staying current on the law.”

e “Consideration of client's needs and wishes, full disclosure to client, superior knowledge
of law, legal system and unwritten county rules, well developed trial skills.”

o “Communication both with client as well as court and state, knowledge of the subject

29 9

matter, knowledge of the working of "the system”.
Participating attorneys were also asked to conceptualize quality communication and its
critical components. From their responses, we again made a word cloud based on the frequency of
word occurrence (see Figure 2). Like the definitions provided for quality representation, responses

2 ¢

largely centered on “client,” “listening,” “explain,” and “understanding.” These terms largely
coincide with the importance of client-centered aspects of the attorney-client relationship found

and used in prior research. Example responses involving these words include the following:

e “Willingness to listen (both attorney and client), taking the time to explain and
understand a concept or position (again both attorney and client).”

e “Listen, reflect what you hear, advise, empathize.”

e “Number of contacts with client, time spent with client, feedback from client on whether
they "heard it".”

e “The ability to understand another person's viewpoint and truly consider it. To listen and
validate.”

e “Quantity definitely does not equal quality. Trust between attorney and client, and client
being honest and attorney listening.”

e “Frequent contact and availability, clear explanations of law and options.”

Phase II-Part A: Shadowing of Attorney-Client Interaction
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In looking at the data from shadowing attorney-client interactions, nine of the eleven
observed meetings were the first in-person meeting the attorney had with the client, and none had
been represented by the attorney prior to this case. The other two indicated this was the second or
third meeting.” Among the observed meetings, the cases involved six felony charges, four charges
for violent crimes, four for property crimes, and two for drug charges.® Four were cases in which
the attorney was planning to consult with a caseworker for the client due to a mental health disorder
or chemical dependency issue. In all, the aim to capture qualitative elements of attorney-client
communication was rather successful. Some variation was observed regarding the degree to which
each component was present in the discussions. Overall, the observed interactions presented
several elements deemed important by prior research (e.g., Moore et al., 2019), such as providing
the clients with an opportunity to voice their perspective (i.e., allowing the client to tell her/his
side of the incident), and the attorney defining any legal jargon used. Observations only noted a
few instances where a component was not present at all. Only one component was missing just as
often as it was present — whether the attorney asked the client what her/his short-term goals were
for the case (e.g., out on bail, shortened detention). While our research is exploratory in nature,
see Table 2 for the frequency of each item within the taxonomy of quality communication factors
(Sandys & Pruss, 2017) and the six themes we divised from the prior research on attorney-client
communication (e.g., Campbell et al., 2015) and the medical bed-side literature (Makoul, 2001;
Mazor et al., 2005).

[Insert Table 2 here]

Phase II-Part B: Client Survey

7 1deally, the shadowing method, complete with the checklist and client survey would be best suited for the initial
meeting between the client and attorney. This is because it is arguably the most important one where a new client,
who is potentially in their first contact with the justice system, is gauging what this relationship might yield and how
to act in response to the attorney’s demeanor and questions.

8 Across the 11 cases, there were a few cases that had multiple charges.
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Two clients refused to participate in the survey, resulting in nine surveys, of which one was
only partially completed. Clients ranged in age from 19 to 62 years old, five were male, six
identified as White, and all but one had a high school education or more. Of the seven who
answered the question regarding satisfaction with their lawyer, all seven indicated that they were
very satisfied. See Table 3 for select components from the survey. For the purposes of reporting
here, we dichotomized the response options into agree or disagree. Most notable is that clients
largely felt as though they had a good communication with their attorney. Only a few components
did not receive full or nearly full support. For instance, a few surveyed clients indicated a belief
that if they had the ability to hire a private attorney, they would likely receive better representation
and overall outcome. Five of the eight respondents also indicated that they did not believe their
lawyer liked them as a person, however, seven noted that they liked their attorney.

[Insert Table 3 here]
Discussion and Lessons Learned

In 2004, the American Bar Association highlighted how the promises of Gideon were
largely unmet, pointing to issues in funding, caseload pressures, and lack of training and adequate
pay for attorneys. The American Bar Association called for more research on the topic of indigent
defense, and pointed to the importance of attorney-client communication in reforming the indigent
defense system (2004; Sandys & Pruss, 2017). This work builds on that call by examining attorney
communication using an innovative methodology structure — shadowing. Although the sample size
was too small to examine the observations in more complex ways, the study yielded a number of
other elements that are important for the goals of this project, future research, and
practitioners/agencies interested in improving their attorney-client relationships. First, the goals of

the study aimed to extend our knowledge base in the area of attorney-client communication by
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way of conceptualizing and operationalizing client-centered communication. Combined findings
from our attorney and client survey, as well as findings from the literature, suggest that perhaps a
way to conceptualize quality communication may be the following:

Quality attorney-client communication establishes trust, through listening to and

identifying the client’s needs, and translating them into viable, legal options that

involve potential outcomes and are understandable for the client. Such
communication involves attentive and empathic listening, while also providing
realistic legal advice and an action plan for the case that involves demonstratable
objectives for investigating and advocating for the client. The communication
should always end with a summary of the plan, next steps for the court’s process,

when the next meeting will be, and how to contact one another.

In a similar vein, responses regarding overall quality representation reverberated common traits
found in the literature. Again, using our survey findings coupled with the literature, our process
seemed to suggest that a way to conceptualize quality representation may be the following:

Quality representation involves the ability of the attorney to provide the best legal

advice possible, given (first) the confines of the client’s short- and long-term goals

and needs, and (second) the contextual aspects of the case, law, and possible

options. Quality representation inherently relies on developing rapport through

trust, honesty, and fostering adequate frequency of quality attorney-client

communication.

Together, effective, quality communication provide the basis from which we can begin to
determine the factors that contribute to quality representation. The factors important to effective
communication are those that foster attorneys’ abilities to listen, allow room for client participation
and voice, provide ample and contextual advice, and empathize with client positions and
perspectives. This research is supportive of other research focusing on communication and client
satisfaction (Moore et al., 2019; Sandys & Pruss, 2017). While attorneys have unique
communication styles, appropriate resources (time and reasonable work/caseloads) and specialized

training (e.g., in holistic defense, and procedural and social justice best practices), can pave the

way towards institutionalizing stronger attorney-client relationships.
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Second, this project aimed to operationalize approaches and devise a method to better
capture quality communication. Since Sudnow’s 1965 study, few studies have involved direct
observation of attorney-client interactions (Clair, 2020; Goldsmith, 1980; Gonzalez Van Cleve,
2016; Sarat & Felstiner, 1989), and the majority involved civil cases, or made no mention of the
ethics involved in observational research. Nonetheless, these studies reveal important details about
attorney-client communication that would have been unknown without observational
methodologies (Moore et al., 2018), underscoring the need for shadowing-type approaches. For
example, attorney interruptions shut down conversations, while open-ended questions are more
effective (Goldsmith, 1980 as cited in Moore et al., 2018). Some studies have addressed the
concern of third parties and forced disclosure (Cunningham & McElhinny, 1995; Neustadter,
1986), with the best suggestion being to include the researcher as part of the defense team, which
maintains confidentiality and communication privilege. As such, this method was used in the
current study, to allow for direct observation between clients and public defenders, in addition to
capturing their perspectives through targeted surveys. Work involving direct observations should
consider including the researcher as a member of the defense team (recommended by Cunningham
& McElhinny, 1995), focus on low-level cases, and even include a signed agreement from the
prosecution that prohibits access to information collected for the purposes of the study
(recommended by Moore et al., 2018). This also places a responsibility on the judicial bench to
protect and promote such research (Moore et al., 2018).

In this paper, we hope to have provided researchers and practitioners with an additional
mechanism of measuring the effectiveness of attorney-client communication—shadowing
meetings using literature-driven, systematic observation. This type of observation comes with

challenges and concerns, and should be undertaken in conjunction with necessary partners (e.g.,
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university ethics office, university lawyers). That said, this type of observation allows researchers
and perhaps third-year law students to examine the interaction between client and attorney in a
more objective manner, rather than only relying on attorney or client perspective recall of the
interactions. These tools synthesize indicators of “good” communication strategies and behaviors,
provide a method to measure them (checklist), and allow for a mixed methods approach to
examining attorney-client communication through observations and surveys of the both parties.
Our hope for this manuscript and its accompanied data collection tools is that they be useful for
agencies and researchers to apply in their own jurisdictions/settings to help gauge their own
practice and build on what is known by gaining more observations. This approach provides a
distinct advancement on how we gather data on attorney-client interactions and communication
from prior studies by providing a triangulated method of collecting these data. By using this
method, we are able to shed light on a previously unknown area of knowledge in how an attorney-
client interaction might be perceived and what information is derived from such important
conversations. We encourage agencies and researchers alike to use and modify our instruments in
ways that are scientifically sound and helpful to their specific goal.
Need for More Research

We support the calls by legal scholars (e.g., Moore et al., 2019) for more research on the
attorney-client relationship, specifically communication. As mentioned in the introduction of this
manuscript, public defense attorneys face obstacles different from those in the private sector. For
example, in a 2013 Florida Supreme Court case, the court ruled that excess caseloads, work
restrictions, and inadequate funding were acceptable bases to withdraw as counsel (Public
Defender, Eleventh Judicial Circuit of Florida, et al. v. State of Florida, 2013). Future research in

this area should explore the effects of situational constraints facing public defenders in light of
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cuts to indigent defense budgets. Considering public defense budgets pale in comparison to
prosecutors’ offices ($5.8 billion annually for prosecutor offices compared to $2.3 billion for
public defender offices; Langton & Farole, 2010; Perry & Banks, 2011), it is clear that future
research (and the general public) must consider the systemic challenges that influence the role and
work of public defenders. Using the operationalized processes and measures we provide here along
with workload data, agencies can forecast the potential effects of budgetary or resource changes
and identify areas of greater need. Moreover, semi-regular data collection and aggregate reporting
of the themes and items presented here can provide agencies with the ability to track relationships
over time, thereby potentially demonstrating a clear link between sparse resources and its effect
on attorney-client communication and an agency’s ability to provide quality representation.
Future work should also continue to examine the content of attorney-client communication
in considering its effectiveness. This is particularly relevant in light of systemic constraints,
because more is not always better (i.e., it is about quality, not quantity). For example, recent
research on a sample of juvenile offenders waived to adult court in NYC, found that the majority
of participants reported infrequent contact with their attorney (the majority represented by public
defenders; Zottoli et al., 2016). Relevant to the research on attorney-client communication, a
natural question here is — what was the content and quality of those interactions? What were
clients’ perceptions of those meetings? Defense attorneys’ perceptions? Shadowing interactions,
or other innovative methodologies such as the one used here, can help to address these questions
and contribute to our understanding of the attorney-client relationship. Although, importantly,
direct observation does not allow for making any inferences about motivations of the attorney or

client (Moore et al., 2018).
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Regardless of the qualitative research method used to capture attorney-client
communication and interactions, in addition to the ethical concerns, researchers must be cognizant
of threats to validity such as the Hawthorne effect and selection bias. With regard to the Hawthorne
effect, it is feasible that attorneys being observed for their skills and communication may alter their
behavior to be more in line with what they think is desirable. One potential option is to have
attorneys audio- or video-record interactions with their clients for the course of a month or more.
Barring appropriate storage of sensitive recordings, this would ensure that there is no third party
present, provide a larger pool of qualitative observations, and provide a way to monitory
differences within attorney-client pairs over time. An important caveat is if the researcher is not
part of the defense team, then such recordings must be relinquished to a researcher affer the case
is concluded in order to maintain attorney-client privilege. Additionally, such recordings could be
used to help coach attorneys, similar to some methods of improving communication between
probation officers and their clients (see Smith et al., 2012). Such recording may also work in terms
of selection bias so long as it is a top-down request or mandated by the partnering agency. If the
agency can push to ensure that there will be a random recording on any given attorney-client
meeting, a self-selection bias would no longer be a threat to validity. However, a great deal of
caution must be expressed here on the point of client consent and the potential to have recordings
subpoenaed by the prosecution. For example, in all meetings, clients would be required to give
consent, but recordings would be random, and not occur in all interactions. Under the auspices and
aim of improving representation, and the recordings ultimately be erased and de-identified, this
concern can be minimized.

Implications for Research, Agencies, and Practice
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Research on clients’ perceptions of their attorneys emphasize the importance of quality
communication for an effective attorney-client relationship. The research presented in this
manuscript also emphasizes the importance of quality communication for attorneys. Attorneys at
this agency were cognizant of the importance of quality communication, and their interactions with
clients demonstrate that attorneys are implementing factors of quality communication (e.g.,
allowing the client to speak without interruption). These data support that to the extent they are
able, all agencies should to continue to strive towards enforcing and implementing quality
communication factors in their meetings with clients.

A recent call for more empirical research on attorney-client communication in public
defense emphasized the importance of identifying attorney performance indicators for making the
most of limited time with clients and overcoming client trust issues (Moore et al., 2018). The
shadowing method with accompanying checklist items, highlight such performance indicators.
Many of the items are not time-intensive (e.g., allowing the client to speak without interruption,
statements are non-judgmental), and should not greatly lengthen meeting times with clients.
Moreover, research has suggested numerous factors of quality, effective communication with
clients that do not require financial expenditures (e.g., asking the client their opinion, explaining
or avoiding confusing legal jargon), these items are incorporated into the accompanying checklist.

However, implementing some of these strategies take time, a luxury most public defense
attorneys do not have. Therefore, we would also recommend documenting where systemic
challenges prevent attorneys from engaging in quality communication with clients. Doing so, can
help shed light on where these challenges are most likely to manifest, which will allow for a
targeted discussion of solutions. This checklist can be used as a performance indicator for

attorneys, helping to shed light on areas of improvement in their communication with clients.
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Overall, the instruments included here may be beneficial for researchers, public defense agencies
looking to examine their attorneys’ interactions with clients (in a more systematic manner), and as
a training/educational tool for new lawyers and law students (e.g., recording student-client
conferences for education purposes in law clinics; Smith, 2018). As noted by Moore and
colleagues (2018), information gained “could inform rights-information and satisfaction-feedback
tools to tap perspectives and promote effective reform-oriented community organizing among
people who need public defense” (p.781-782, also citing Walker, 2009). Ultimately, this project
demonstrates how a mixed method approach, utilizing direct observation, could help measure and
ultimately, improve communication between public defenders and their clients; however, carefully
consideration of privilege, confidentiality, and client privacy must remain at the forefront of these

endeavors.
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Table 1. Six checklist themes alongside Sandys and Pruss (2017) factors

Theme Checklist components (item examples) Sandys and Pruss factors
a. Asked client about his/her ideas and feelings
1. Client about the plan for the case (e.g., "What do you

involvement in
case

think we should do?" or "How would you like
to proceed?").

Encourages client questions about the case
(e.g., asks if has any questions, allows time to
discuss questions).

None equivalent

2. Explores

clients’ needs b.

Explores client's contextual factors to the
incident which may be relevant for the case
(e.g., family, peers, situation).

Asked the client what his/her short-term goals
are for the case (e.g., out on bail, shortened
detention, maintain current job, visitation with
kids/family).

None equivalent

3. Respect for a. Attorney's statements appear to be non- My lawyer treated me with
client judgmental (e.g., is not condescending). respect
a. Explains jargon or legal terms that could be

4. Effective
Communication

unfamiliar.

b. Check to make sure client understands (e.g., “Is

that clear?” or “Do you have any questions?”).

. Allowed client to speak without interruption.

My lawyer said confusing
things

My lawyer interrupts me
when I’'m speaking

5. Commitment to
Client

Makes statements of partnership, use the word
“‘we’’ to indicate that he/she will work with the
client.

. Establishes plan and/or method of contacting

each other (e.g., “Here's what to do if you want
to get ahold of me...”).

My lawyer explained what was
going to happen next

6. Advisement b.

. Provides client what s/he thinks is the best

course of action (e.g., “Here’s what I think we
should do...”).

Attorney discussed more than one way to
approach the case with the client (i.e., attorney
gave the client options regarding how to move
forward).

My attorney tells me what
s/he will do




Table 2. Attorney-Client Interview Checklist (Phase II-Part A): Frequency of communication

component presence in observed attorney-client interactions (n = 11)
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Communication components

Not

present present

Partially Present

Client involvement in the case

Asked client short-term goals for case (e.g., out on bail, shortened detention) 5 3 2
Asked client's perspective/story about incident/charge (e.g., What happened?) 1 0 10
Asked client feelings about case (e.g., “How would you like to proceed?”) 1 5 5
Respects client’s active participation in decision making 0 3 8
Gets client input on the plan (i.e., What client wants to get out of the meeting) 2 3 6
Explores client’s needs
Explores contextual factors potentially relevant for case (e.g., family situation) 0 2 9
Explores client's needs (e.g., housing, abusive situation, chemical dependency) 2 3 6
Asked client needs in moving forward during and/or after this case (e.g., housing) 3 4 4
Treated the client with respect
Attorney's statements appear to be non-judgmental (e.g., is not condescending) 0 0 11
Effective communication, minimize/clarify jargon, and did not interrupt client
Starts with open-ended questions, then moves to close-ended questions 1 4 6
Explains jargon or legal terms that could be unfamiliar 0 1 10
Check to make sure client understands (e.g., Do you have any questions?) 0 4 7
Checked to see if client had any final questions before leaving 1 3 7
Repeated client's statements for clarification (e.g., “If I'm hearing you correctly...”) 1 4 6
Allowed client to speak without interruption 0 4 7
Asked client one question at a time 0 0 11
Gave client pieces of information at a time while asking about clarification needs 0 0 11
Asked client to be specific in statements (e.g., What do you mean by “recently”?) 0 2 9
Use appropriate non-verbal behavior (e.g., eye contact when client is speaking) 0 4 7
Tone of voice is friendly but professional (i.e., not hostile or apathetic/robotic) 0 2 9
Handled the visit efficiently, was systematic, organized 0 3 8
Commitment to client and clearly explain what is going to happen next
Identifies/enlists other resources to support the case (e.g., potential eyewitnesses) 2 2 7
Establishes plan/method of contacting each other 0 3 8
Makes statements of partnership, use the word “we” in work with the client 3 3 5
At the end of the meeting, summarize important information (“take away” points) 1 5 5
At the end of the visit, makes clear what the next steps are 0 2 9
Advisement/counseling and tells clients what you are planning to do
Provides thoughts on best course of action (e.g., “What I think we should do is...”) 0 1 10
Discussed multiple possible approaches (i.e., gave options for moving forward) 0 2 9
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Table 3. Client Survey (Phase II-Part B): Client perceptions of communication components in
attorney-client interactions (n = 9)

Select communication components Disagree Agree

2

I got all the information I needed from my lawyer

I feel like my questions were answered

I feel like my lawyer explains all the necessary information (e.g., court dates, procedure)
I feel like my lawyer listened carefully to what I said

If I hired my own lawyer, I would get better legal representation
If I hired my own lawyer, I would probably get a better outcome
I don’t think my lawyer really cares about me as a person

My lawyer made me feel like we were working as a team

My lawyer treated me with respect

My lawyer interrupted me while I was speaking

My lawyer told me how to get ahold of them if I need to

I trust my lawyer to make decisions for my best interest

I like my lawyer
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Figure 1. Phase Progression of the Exploratory Process.
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