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Background

| William invaded Eﬁgland on the invitatién.of the Stuart govern-
ment, James, having declined naval assistance from Louié.XIV to pre=~
vent the invasion, successfully fled the country on a second attempt
and took :efﬁge‘in France., The flight of James enablea‘the free Pér- 
liament (Convention) to crbwn‘Wiliiam and Mary as joint Sovéreigns.
Parliament theﬁ commenced on a rogram'of reform legislation that re=-
flected the serious problems which had placed England in a state of
A turmoil)during the seventeenth century: The Bill of Rights (1689), the
Mutiny Act (1689), the Toleration Act (1698), a Triemnial Act (169kL), a
Trial for Treason Act (1696) and the Act of Settlement (1701). The
acts and their promulgation pronounced 1égaliy that England recognized
herself as a Protestant, limited monarchy. James II and his folléwers,
however, needed a more forcible conviction than a list of ‘legislative
'.acts.

James first plotted his return to England tﬁrough the country of
Ireland, With French assistance, he landed in Ireland and subdued the
English, Irish desire for ihdependence-and the military strength of
lEngland against France and Irelané.fuined his chances at the Battle of
the Beyne §n July 1, 1690, Repression of the Irish by William's forces
- knew feﬁ limits,

| War with France was an inevitable epilogue to the Irish campaign. ‘
Fop William,lit was,essential. An unpopular foreigner, William had to
fight for acceptance among the factions that existgd in Enéland. Gradu-
aliy, through the war, through the appointment of astute ministers,

who formed the Junto, and through unwise -partisan moves by some of the
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_infuriated the Whigs and George III of Hanover, a candidate for the
English Thréne, shared the temper of the Whigs against the unfinished
war hé had fought with Fr;nce.- Utrecht brought it to an end. The
shared emotions drew Whigs and George together in a political ﬁnion
that frightened the Tories. ‘Harley, the Earl of ngord; and Boling=
broke turned to James Edward Stuart and the Jacobites as a possible
bargaihing élternative, James Edward refused to alter his religion in
favor of the throne, His aﬁtitude deepened the'quandry.

When the dying Anne replaced Oxford with Shrewsbury, tﬁe Tories
reaiized that tﬁey had played ihto the haﬁds of treason. George I
(Géo;ge III of Hanover) assumed the position of King of England, His-
new govermment immediately introduced impéachment proceedings against
former Tory ministers., Bolingbroke and brmonde fled to the Continent
whers they shaped a Jacobite febellion. Oxford‘femained in England and
~served out a term in the Tower. Unfortﬁnatel&, his friends made a poor
choice when they 1ef£ Englaﬁd.

The Jacobite cause in France produced raﬁﬁer‘depréSSing results,
Riots in England and Wales, the bitterness of the Tories and the unpop-
ularity of George raised an ephemeral hope in the hearts of "The Old
Pretender" and his followers. Both Bolingbroke and Ormonde proposed
plans for an uprising, The former suggested a revolt in Eﬁgland where
the English common people would respond well to the principles of the
Revolution, The latter believed in an upheaval in Scotland ﬁhere the
people understood the tradition of divine right an@ the claims of the.
Stﬁarﬁ Dynasty. Two such divergent plans reflected the pattern éf thé

entire revolt, 4Backing‘in France stopped when Louils XIV suddenly died,
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The English spy system operating in France kept the govermment informed
of all Jacobite activities. Efforts to gain support in south-western
England failed twice. An initial riot begun in Newcastle ended in
blo&dshed. The first move in Scotland brought the uprising to a ére~
mature end.

- In‘September, the Duke of Argyle clashed with an army of 1é,000
Highlanders under the Jacobite leader, the Earl of Mar., This battle
aroused James Edward to sail for Scotland, As'December closed in, "The
.01d Pretendér" joined Mar at Perth..'Thére'he disqovered that the reine-
forcements of Argyle outnumbered the army'of Mar.A Both men fled to |
France where James Edward remained until an Anglp-Frenéﬁ treaty forced
hin to leave that country. His wanderings finally took him to Ttaly.

Tory participation in The Fifteen, a name it received from the
year in which it'occurred; thwafted all 6pportunities for party con=-
siderations. While the army and governmént in Scotland searched out ‘
the Highland insurgents, the Parliament issued bills of impeéchment»and
of attainder against the Tory parbicipanfs in the rebellién. .In con=

. trast to thé treatmentiof earlier rebels, George I repealed the bill of
attainder and forﬁeiture for Bolingbroke in 1723, His reinstatement
enabled Bo}ingﬁroke'to actively participate in govermment against the
powerful Walpole. | |

The men involved in the uprising‘in Scotland met a different
fate., The actions of war permitted Argyle and his forces to track the

Highlanders down in order to administer justice under military law,

Conclusions

The Fifteen brought a series of Jacobite revolts to a c¢limax,
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Spasmodic, local risings after the death of Mary in December, 1654, in-
volved the local(citizenry. The social composipion of The Fifteen con-
trasts sharply with those that occurred between 1695 and 1715. Except
for the Highlanders enlisted by Mar, the revolt involved only the upper
classes. Had Bolingbroke fired ﬁis plan, he would, undoubtedly, have
sought‘the support of the commdners. Thé social chéracter of this re=
volt retained its uniqueness because the rebel leaders failed to a-
chieve a south-western invasign of Ergland,

Rumors of the uprising reached the English govermment in time for
Argyle to collect an army and move égainst Mar, Renewed<forces in De-~
cember led to military attack and feprisals. In England, the govern=-
ment ﬁsed law and the judiciary to suppress the upheaval:r (1) the
treaty with France regarding the preéence of "The Old Pretender" in
France; and (25 bills of impeachment,’attaint and forfeiture to curb

'the activities and privileges of the Tory nobles éndAgentry; At least
'in one case, that of O%fqrd, the justices used imprisomment as a punishe
ment for the rebellious leaders, But it took the government two years

to conclude the trials of The Fifteén.
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CHAPTER V
COMPARISON AND CONTRAST

A review of the leadership, foilowership, opposition and admini-
stration of justice p?ovides a parallel structure for the observations
sﬁpportive to the change in social awareness., A treatment of the first
two categories as é‘singlé unit simplifies the observation—cqnclusion
ﬁrocess;

First, observation of leadership and‘followership in the five re=-
bellions analyzed produced patterns that suggest possible conlusions,
In 1381 the major leaders were craftsmen, laborers and clerics who so=
licited the aid of knights, squires, yeomen and‘aldermen. The vasb
army which captured London and the local groups which terrorized town
and country consiéted primarily of peasants and laborers, In cited in-
sténces, members of the other classes reinforced the lower classes in
their membership, _

In 1549 Robert Ket single-handedly controlled the 16,000 commons
ers, Wealthy, a member of gentry, a craftsmen by profession, Ket exw
pressed by his position a shift in social structure unattainable in
1381, But the issues of unemployment, eviction and enclosure touched
the lives of all the lower classes who worked close to the land, As
seen in the speéific'study of the revolt, the 16,000 "commoners" probae
bly represented the beasént, laboring, craftsmen classes.,

In 1604-1605 the five-man team who reacted to the religious poli-
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‘ cies of James I plotted with men from the wealthier classes of England.
The govérnment accused knights, éentlemen,,lords and priests with com=
plicity ﬁo the crime., Except for the servants,.soﬁrces agree that the
leaders and men who took paft in the plot belonged to families of means.
In the Mommouth Rebellion of 1685, the bastard Duke and the Eari
of Argyle built their plans with the aid of some noblemen, The avail-
able sources lacked statistics fegarding the exact social compésition
for the 150 men, ﬁﬁo sailed with Mommouth, andlthe 300 men, who accaome=
 panied Argyle, However, Monmouth managed to employ a following of
6,000 to 7,000 peasants, laborers and a.few gentléﬁen;'whereas, Argyle
planted to employ the Scottish commoners, |
‘ Finally, in 1715 the leadership for the Jacobin Cause emergéd COM=
pietely from the impeached Tory Lords, who laid their plaﬁs in France
after escaping‘the hands of the newly established Whig'government.
Bolingbroke and Ormonde planned different invasions of the island,
~ Both men plottéd an incorporation of cbmmoners as an intégrél part of
their maneuvers, Although the Earl of Bolingbroke-never realized his
~dream, the Earl of Mar suécessfully uéed the commoners of the Scottish
Highlands before the forces of Argyle scattered them, The defeat of
the f&rces'ended‘the leadership of these two men in Jacobin activities.
However, later Jacobin revolts conspired by nobility and géﬁtry unset-
tled the government, . Eventually, many of these men were brought to
trial,t
At face value, thg facts appear to lead to twolconclusions: (1)

that from 1381 to 1715, supported further by the later Jacobite rebel=

lions of English lords and gentry, the rebellious leadership in Englaund
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shifted from craftsman to lérd; and, (2) that the leadgrs gathered a
following frﬁm the peésant—laboring-craftéman classes. One exception’
discredits this facile drawlng of conclu51ons.

The Gunpowder Plot of 1605 endorses the leadershlp pattern, but
denies the followership consistency. The nature of the plot directs
. the set of facts towards another possible con@lusion. The mining of
the Parliament House, the assassination of King, Queen; Prince and Mini=.
sters required the utmost secrecy and large supplieg of money. A small
group of wealthy men would solve this problem. But the plan4extended
Beyénd the small group in London into the surrounding areas where the
leaders contactea wealthy gehtny, not commoners, to carry out the sec= .
~ ond §hase of the rebellion. Was there any plan to'incﬁrporate the cam-
moners at this point? Records certainlyvdo not prove this.»‘oﬁe possie
bility remains;. The influence of the gentry might péésibly draw the
Catholic populace into the rebellion once it succeeded in its first
(stages. The important issue of Gathoiicism throws light on the discus=
sion, ‘ | |

By the time James I ascended to the throne of England, Catholics
numbered only about one-tenth of the population., The possibility for a
small group of Catﬁolic gentry to upite the Catholic commoners so soon
after the Reformation purges issued under Elizabeth appearé.highly ime
pr§bable, if not very remote, The'closelyhknit group of leadefs,

therefore, addressed themselves to thosé who understood the implica=

tions of‘the’religious issue and who felt keenly the deprivation pro=-
mulgated by a Protestant.government. An exception to the pattern, the

social composition of this plot places both leaders and followers under
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the heading of issue, rather than under a hgading of class,. Every re=-
bellion produced leaders énd followers whoArecognizedAaq issue as
touching them: taxes in 1381 and enclosure in 1549; persecution in
16053 Catholicism in 1685 and Hanoverian rule in 1715, Eoliticél eX=-
‘ perience in»the seventeenth ‘century producedié more responsible‘gentry
and nobility. Practice within the govermment undoubtedly brought they
into closer contact with the major issues that the govermment and soci=
ety faced before and aftér the Restoration, Just as enclosure touched
‘the peasant and laborer, the Whig-Haﬁover union shut out the Tory Par-
tye. | ‘ | ‘

Undoubtedly, the parliamentary expérience‘during the seventeenth
century encouraged greater representétion of the'constituency by the
elected members, In this way, Ménmouth gained support of the commoners
as the "champion 6% Protestantism." However, Mommouth acted out the
role as a representative of the people., They had elected him,. ﬁe came
" to them with a cause that appealéd to theﬁ. He capitalized upon it.

By the same token, just as the commoners, the majority of whom
professed Prétestant beliefs by 1605, would have opposed a Catholic
Plot to blow up the King and Parliament, this same claSS‘of‘people
bound themselves to the Monmouth cause to overthrow James IT with his
pro-Catholic policies. For this same reason, the effort to channel the
Irish gﬁsto_into a practical attempt to restore James II to the English
throne failed, The Irish preferred to addfess themselves to the.issue
of independence. This issue they comprehended well., On re-examination
the facts and the examplés of the selected rebellions indicate that the

issue in all five upheavals appealed to leaders and followers most af-
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fected by the situation.

Second, forms of opﬁpgition used by the government éstablished
loose patterns of behavior regarding martial law and legal practices,
In 1381 the young King and his ministers failed to oppose the actions
of the rebels until after thé fall of London., Eventually, Richard
chose a COnciliaiory posture, lOnLy at Mile End did he and his men take
up arms. A state of'martial law settled over the disturbed country-
'side.' The XKing ordered troops to subdue the insurgents, Commissions
set the judicial machinery into motion. By August the courts replaced
the ffee execution of justice allowed under martial law.‘ |

In each of the other rebellions, the actions of the rebels per-
mitted the govermment to establish a state of martial law until the
military quelled the revolt and brought the offenders to justiée. In
séme instances; the rebels died resisting afrest; for example, some of
the Catholic leaders in the Guupowder Plot and the Highlanders under

the Eari of Mar in 1715, In every caée, legal proceedings supplémented,
theﬁ replaced, the martial law. The point‘at which the transition took
place depended upon the amount of time needed for tracking down the ine
surgents.'

The general ﬁsage of these two procedures over the centuries pro-
vides sufficient facts to conclude that the English 1aw‘pre§ailed over
the martial law in circumstances‘that involved citizens engagea in re=
beilious activity. Whether the 1381 revolt taught the.government any=
thing about préparedness or not is open to debate, However, a:ter 1381

the goverument- of England readily ‘employed Royal Forces, in some in-

stances reinforced by local militia and posse comitatus, to check re-
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bellion. The Royal Forces called out a bosse comitatus in 1605 and

strengthened the local militia at Sedgemoor in 1685,

The English governméht also allowed the use of torture (1605) and
'spies (1605, 1715) as téchniques of opposition in contradistiﬁction to
methods of punistment, Doubts and insufficient facts prevent generali-'
zations on fhese'points. The interest remains. Fawkes and Bates re-
vealed information about others while under iorture. Mystery and accu=
sations are unresolved regarding the note'feceived by Monteagle in- 1605,
but the spy system of Englaﬁd in France destroyéd any surpfise element'
in The Fifteen. PoéSibly the governmengydeveloped an organized spy .
system of the type alluded fo in the'Gunpowder Plot. Certéiniy the
presence of a spy in their group plagued the persons involved in the

Cato Street Conspiracy in the early nineteenth céntury.2

~But'dbcuments
of the seventeehth.pentufy ?rovide insufficient evidence‘on the‘matter
of torfure ﬁsed in 1605 and that of infiltration by spiés tb‘mpvé be-
-yond a simple oﬁservafion. |

Finally, the results of the sele cted rebellions affected the flow
of history in a variety of ways. The rebels of 1381 gained a respite
of severél centuries from the poll-tax. However unméasurable, they
made their. society more awafe of the profound changes that accompanied
the death of the manorial systém. The complex situation of the four-
teenth ééntury prevénts any simplistic analysis., Buﬁ one fact remains,
Before the fifteenth century fused into the sixteenth century, villeine
age died, leaving a new relationship between land and peasant as a

heritage to English society, In spite of this fact, debate continues.

over the importance of the revolt on ﬁisto:y.
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The.effects of the four other rebellions do not trace definite
results as eésily as the Peasant Revolt of 1381, Each one ended sﬁd—
denly. Brutality markeq the period of martial law, Justice‘eventually
ppevailed; Evolutionany‘change in th; total picture of the English so-
_cial upheavals appears more ¢oﬁcretely in the legal proéeédings enacted
against the insurgents from 1381 to 1750.

~In general, martial law allowed the immediate pufsuadce_and exe=
cutioﬁ of rebels, Interpretation of the 1352 Siatpta of Treason‘pro—
tected the govermment in the application of-thié law, Wat Tyle;,ALit-
ster, a few of the léaders involved in the>Gunpowder'Pldt, the common=
ers under Momnouth and the Highlanders who followed Mar in 1715 died
~ during these periods, However, records are clear in the fact that Wal=-
worth was held responsible in the eyes of the government for the deaths
of Kirkeby, Thfeder, Straw énd Starling in 1381 after unfair trials of
commission, The same appiies to Despeﬁser for the death of Litster in
Ithe same year, Despenser acted as Judge in that‘farcical trial, Neith~
er man suffered for his actiouns,

The restoration of peace and order. by the,arﬁy in each revolution
ushered in the'judiciary, which proceeded to‘judge the prisoners ac-
cording to the legal practices of the day, .Grindecobbe,’w:aw and John
Ball died in 1381 after fair trials in the common courts commissioned
fof the hearings. Many of their followers received the same'legal
treatment, Not everyone wés executed, The use of cammon law trials
coﬂtinue& as alpractice’throughopt the rebellious periods discussed.
Leéders, such aé Ball and the Roman Catholic‘plotpers, experienced the

full impact of the law, Monmouth, tried by his peers in Parliament,
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died by the axe, an instrument often reserved for the nobility. Jaco=
biﬂ rioters of 1716 also dieq as traitors, in ;pite of ihe fact,‘that
the men who’organiied The Fifteen gufféred ohly the effeqts ofvattaint,
forfeiture and imprisonﬁent on the decision of their peers. Actuaily,
Bolingbroke'eventually gaihéd é respectabie place in the gqvérnment af-
ter 1723, Occasional reveréals of sentences by‘fhe Parliament through?
out the centuries reflect the attitude of the peers towards themselves
as execubors of justice. An act ex .ratia, the‘members.of Pagliament
arbityarily‘put it-into effect, But a similar re§olt so close on the -
heels of Thg Fifteen tried the patience of the government beyond what ‘
it could endure, ' Few Jécogins received lenient treatment af#er 175,

Forgivenesé and pardon also occurred in the earliér riots.. By
" 1392 seven of the ieaders, whb received varying lengths of prisén terms,
returned to acﬁivé, free,liées‘as English citizens, ‘A consistent pat=
tern éf any of these forms of reprisals-bfe#ks down under sérutiny. Thg~_
Reformaﬁion created an unmerciful period.for revolutionary Catholics.
It reflected on all Catholics. The Moﬁmouth uprising closed the chan=
nels of mercy to the Duke and his Protestant followers, Tressilian ?nd
Coke and Jeffreys‘colored proceedings in &ifferent tones at &ifferent
timés in,the courts of cdmmission and the courts reserved for the peer=
age. Dbes the analysis end on this point of inconsistency? It does
not seem to, Added information nof specifically attached to thé five
rebellions under question:demOnstrates a process of change, although
spasmodically inconsistent, in legal practices, A consideraiion of the
use(of torture to gain éonfessions, the practical use of the indictment,

the judicial use of the counsel for the defense, the changes in the ime
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paneling of a jury belong to the stories that bring about greater un-
derstandings concerning social upheavals, Against the backdrop of the
-growth in‘tﬁe legal traditions and prac%ices in England, the five re-
bellions gain an added dimension.‘ Not only did the men who revolted
-against the system experienée the'chahgeS‘in the law, bﬁt-they contrie
buted to the chanées throughout the long period from 1381 to i?SO.v
The nature of the peasant revolts of 1381 and 1549, the state of
martial law and the Judicial proceedings-very fapidly brought the ine=
surrections tovthei; conclusions, 'Behind'the sceﬁés of the latter re;
volt, the Tudors alléwed the extensive use of torture to extract con-'
fessions from men and ﬁomeh suspected of treason. The rack,.weighté
and "Scévenger'S'Dauéhtar" conéemned many individuals through their sie-
lent maneuvers, Edﬁard.VIvordered its use in 1551;3 Sir Nicholas
Throckmorton eﬁdured it,h Savage missed the experience in 1586S and

6 .
Garnet was threatened with it in 1606, The State Trials record two

specific instances of its use in 1681 aﬁd 168&7 but do not mention its
use again until 1798 during the ﬁime of martial law of the Irish Rebel=
lion, This information does not imp;y that the gévernment inflicted
torture on the peasants in 1549. But the torture allowed as a general
p?actica by the Tudors and the rgligious turmoil during and after the
Reformation developed an almost neurotic emphasis on confeséions.8 Law
superseéed’the rights of individuals and can be traced in tﬁe p}oceed-
ingé of the court of Star Chamber.’ The cessation of torture by the
seventeenth céntury exemplifies an initial balance sfruck within the
legal structure} bgtween justice and human dignity that exerted its ef=

fects by 1750,
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The legal format of the indictment raised‘many technical problems
for the accused and the lawyers, Most individuals lacked the skills
‘necessary for éhallenging these teéhnicalities. A single réading of
theAdocumént for the traitor, who Qas not allowed a defense qounéel;
frustrated him as a person in his efforts to defend himself kAppendix D;
Pp. 107—1125. The seventeentb century ended this practice of a single -
reading of the indictment. The change appeared'in the cburts of Par- |
liament, The court refused copies of the indictmept in l§h910 and iﬁ'
1662.11 'By the latter year, Sir Henry Vane.suéceeded iﬁ having thefin—
dictment read tﬁice;lz The Jacobin Rebellion in 1715 provided tﬁe

State Trials with the first recorded instance of a written coﬁy of the

Articles of Impegchment with time allotted to the prisoner for studying
t.hem.gl‘3 In that same year, Ratcliffe was denied a copy of phe record,
but the court fead:the indi@tment‘twicgf As late as 17L6, attaint de-
nied the right to the prisoner for a wpitten copy of the indict-ment.lh
Long before that time, laws of 1695-96 (7 & 8 Will. 3, c.'3) assured
the accused of‘a copy of the indiétmenﬁ with a period of five days for
the study of it. This saﬁe bill endorsed counsél for the defense as
.first graﬁted in 1657 (7 Will. 3, c."B).l5 it took -time for the law ﬁo.
evolve, It took time for an application of the law in.every case..

The'struggle for a counsel probably began in 1571 wﬁen.Thomas
Howard, Duke of Norfolk, was tried by his peers, and continued until
1696 when William III made it law, Repeated requests finally gained
counsel fof points of law,16 assigned counsel with no defense and coun-
sel for defense. Respect for the person emerged despite ariitrary

practices of justice., The change in the practice ended the castigatidn,
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vilification and sarcasm that punctuated the trial proceedings before

1750, The State Trials from 1550 to 1750‘te11 innumerable stories in

which judges battered the accused for his participation in revolution-
ary activities, Individual changes affected the entire system.

An esseutial procedure for impaneling a jury in common law courts
evolved into new forms during this same pefiod; ~Judges had relied on
citizens who lived in the nelghborhood and who knew of the situations
a practice that is traced back to the post—conquest perlod.17 In actu=
al proceedings, some persons arrlved on the scene unprepared.to give
any material witness,  The courts 1ncorporated the right to challenge
witnesses 1nto thelr procedures in order to counteract this deflclency
of knqwledge as a protection to the 1ndiv1dual.18 For the'revolutlon-
ary, who fought for his life, this meant he.could challenge preremp-
torily a certain n#mber of ipdi&iduals for any reason at all, However,
a study of the treason trials disclbsés'discrebancies beﬁweén the law
and the practice. | 4‘

~In 1381 the Crown, apparéntly, impaneled the juries for tﬁe‘tri-
als following the Peasants! Revolf. In 1592 (Perrot), 1596 and 1600
A(Ralelgh), the revolutionaries refused to use the right of challenge.l9
In 1600 the court refused Captain Lee prerémptory-challenge.zo Even
~ the Peers refused Essex and Southampton their request to challenge in
that same year.21 The court kept Brooke on the jury for Col. John More
' fié in 1649, Brooke was a dangerous, personal enemy of Morris, This
type of refusal and manipulation of rights occurred in 1662
1683, 23 5y 17162h and in 1745, As in the case of counsel for the de-

fense, the law had already changed. The 1695-96 bill p:ovmded that the
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