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Abstract

The unique and antidemocratic power of judicial review by the United States
Supreme Court is not a bug, but a feature. Its role was critical in establishing and
affirming a separation of powers horizontally among the federal branches as well as
vertically between the federal government and the individual states. More than this, the
Court’s power of judicial review acts as an instrument of rights theory and is informed by
a rich and rarely-discussed intellectual history. Though judicial review as a mode of
constitutional law and the legal history surrounding it has been discussed by various legal
scholars, political scientists, and historians over the past century, the intellectual history
and political philosophy that informs it has received short shrift in recent decades. This
work thus bridges the divide between the rights values that exemplified the American
Revolution and the design of governance established in the early American republic with
the constitutional and judicial supremacy that the Court’s power to nullify legislation

exemplifies.

The North American colonies that became independent states differed from their
British predecessors not merely in their ultimate rejection of monarchy. Nor was the
separation due solely to a priority of local governance and autonomy over the whims of a
distant empire, crucial as those impulses no doubt proved to be. American resistance,
followed by American independence, followed by a new form of American
constitutionalism, were all influenced by a remarkable philosophical disparity from that
of England. This difference was a rejection of legislative supremacy. The rise of the

British Parliament during England’s Glorious Revolution toward the end of the



seventeenth century was reformulated a century later in North America following the
American Revolution. Whereas legislative supremacy marked England’s revolutionary
age in the late 1680s, a rejection of legislative supremacy for republican constitutionalism

and the rule of law was embraced instead in the United States.

Through its championing of judicial review, the United States rejected concepts of
majoritarian tyranny, prioritized fidelity to founding charters over that of common
legislation, and created a judicial system that acted as a guardian of the rights of the
people. The emergence of judicial review can be seen in the history preceding the
Marbury v. Madison decision (often, and erroneously, referred to as the first recognizable
moment of the legal assertion in 1803), the ratification of the United States Constitution,
and even prior to the American Revolution. The philosophical distinction that there is a
notable difference between the people’s representatives and the people themselves, that
the people are the sovereign, and that rights belong to the individual and precede
government, separated the intellectual thought between the English and Americans long
before actual revolution began. Establishing that the judicial power was to include the
power to nullify laws passed by the duly-elected representatives of the people marked
one of the last and most significant intellectual breaks between Americans and their

forebears.

The American Revolution and the United States Constitution did not fully
establish judicial review. Complications arising from the institution of slavery, Indian
relations, the original scope and jurisdiction of the Bill of Rights, and disagreement

regarding constitutional interpretation placed obstacles against affirming a reliable



system of jurisprudence. Only after the Civil War, and with the ratification of the
Fourteenth Amendment, would the judicial power slowly begin to express itself as it had
been seen by notable Americans for generations. For the next century and a half, and
largely between 1920 and 2020, the Court finally utilized judicial review in the way
American founders including James Wilson and Oliver Ellsworth had asserted would be
its most recognizable feature: as an instrument of rights values and protector of individual

rights.
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Chapter One:

Introduction



Ramos v. Louisiana (2020)

When the United States Supreme Court handed down its decision in the Ramos v.
Louisiana case on April 20, 2020, they affirmed that the right to a jury trial, enumerated
in the Sixth Amendment of the U.S. Constitution (and referenced in Article 111, Section
2), included the protection against conviction by non-unanimous juries. As a
consequence, two states which had allowed for non-unanimous jury convictions for about

a century, Louisiana and Oregon, were compelled to comply with the decision.

Evangelisto Ramos had challenged his non-unanimous conviction for second
degree murder by a Louisiana jury, maintaining that non-unanimous jury convictions
were unconstitutional because they violated essential guarantees outlined in the U.S.
Constitution, enumerated in the Sixth Amendment, and incorporated against the
individual states via the Fourteenth Amendment. The Supreme Court’s majority
ultimately agreed with Ramos. Authoring the majority’s decision, Justice Neil Gorsuch

observed the relevant history:

The Constitution’s text and structure clearly indicate that the Sixth Amendment
term “trial by an impartial jury” carries with it some meaning about the content
and requirements of a jury trial. One such requirement is that a jury must reach a
unanimous verdict in order to convict. Juror unanimity emerged as a vital
common law right in 14th century England, appeared in the early American state
constitutions, and provided the backdrop against which the Sixth Amendment was
drafted and ratified. Postadoption treatises and 19th-century American legal
treatises confirm this understanding.t

! Ramos v. Louisiana, 590 US _ (2020).



The Justice further noted that “the Sixth Amendment right to a jury trial is

incorporated against the States under the Fourteenth Amendment... Thus, if the jury trial

right requires a unanimous verdict in federal court, it requires no less in state court.”?

The majority’s decision traces the overtly racist motivations for both Louisiana
and Oregon’s non-unanimous jury systems when they were designed in the late

nineteenth and early twentieth centuries, respectively:

Why do Louisiana and Oregon allow nonunanimous convictions? Though it’s
hard to say why these laws persist, their origins are clear. Louisiana first endorsed
nonunanimous verdicts for serious crimes at a constitutional convention in 1898.
According to one committee chairman, the avowed purpose of that convention
was to “establish the supremacy of the white race,” and the resulting document
included many of the trappings of the Jim Crow era: a poll tax, a combined
literacy and property ownership test, and a grandfather clause that in practice
exempted white residents from the most onerous of these requirements... Adopted
in the 1930s, Oregon’s rule permitting nonunanimous verdicts can be similarly
traced to the rise of the Ku Klux Klan and efforts to dilute “the influence of racial,
ethnic, and religious minorities on Oregon juries.” In fact, no one before us
contests any of this; courts in both Louisiana and Oregon have frankly
acknowledged that race was a motivating factor in the adoption of their States’
respective nonunanimity rules.

Justice Gorsuch adds further historical context by illustrating the original public
meaning of the Sixth Amendment and the other relevant texts during their adoption when
he observes that wherever “we might look to determine what the term ‘trial by an
impartial jury trial’ meant at the time of the Sixth Amendment’s adoption—whether it’s
the common law, state practices in the founding era, or opinions and treatises written

soon afterward—the answer is unmistakable. A jury must reach a unanimous verdict in

2 Ramos v. Louisiana, 590 US _ (2020).
3 Ibid.



order to convict.””* He further notes that “state courts appeared to regard unanimity as an
essential feature of the jury trial. It was against this backdrop that James Madison drafted
and the States ratified the Sixth Amendment in 1791. By that time, unanimous verdicts
had been required for about 400 years.”® Crucially, and—for the purpose of this thesis—
most relevant, is Gorsuch’s comment regarding how this case connects to notions of
justice, rights, and the rule of law. He asks rhetorically, “On what ground would anyone
have us leave Mr. Ramos in prison for the rest of his life?”” Concluding that not a single
member “of this Court is prepared to say Louisiana secured his conviction

constitutionally under the Sixth Amendment.”®

The Ramos v. Louisiana decision is merely one recent example of the judicial
branch of the United States exercising its role as arbiter in matters related to separation of
powers and governmental overreach through its power of judicial review: the power to
nullify state or federal laws repugnant to, and which violate, the U.S. Constitution.
Perhaps more importantly, and certainly less discussed generally by historians, is the
reason why the Court’s role is to exercise such power. This brings into focus the objective
of this thesis. The American judiciary has come to represent a unique and essential aspect
of the American project: defender of the Constitution against the inappropriate and illegal
aims of the Executive and Legislative branches among both state and federal powers.
Most important of all, however, is an altogether different feature of the Court and of its

judicial review power, which is the judiciary’s role to act as an instrument of rights

4 Ramos v. Louisiana, 590 US _ (2020).
5 Ibid..
% Ibid.



theory against the unconstitutional and even democratic elements of the American

regime.

Judicial review is itself unique to the American project. There are antecedents to
its practice among European powers in earlier centuries, but nowhere has the power of
the judiciary to nullify laws become central to a government’s design as it has in the
United States. The power of judicial review has been attacked as both ahistorical and
legally improper by scholars among both the political left and right, depending on the era
and circumstances. This thesis will address such matters by asserting that judicial review
is constitutionally appropriate. It will trace its historical significance and enduring legacy
in American law, and ultimately contend that its antidemocratic function is not a bug but
a feature. Judicial review is an instrument of a uniquely American form of rights theory,
informed by centuries of culture and influenced by particular European natural rights

theorists during the founding era.

European Antecedents of Judicial Independence and Judicial Review

Among the most noteworthy examples of judicial independence in the centuries
preceding the American founding are the jurisprudence of Chief Justice Sir Edward Coke
of England in the early seventeenth century and the French parlements under the Ancien
Regime. Though neither example reaches the level of judicial autonomy and legal
authority that the American judiciary achieved in the late eighteenth century and beyond,
they are nevertheless valuable for an understanding of both their influence and their
discrepancies. By examining relevant instances, their connection to the forms of

government and law practiced in England and France, respectively, become clearer, as do
5



the reasons as to why judicial review never took hold in these realms in earlier centuries,
or even today. In approaching the relevant legal histories of England and France, a deeper
understanding will be attained regarding the reasons why the power of judicial review
never took root in European states. This will underscore the uniqueness of the feature in
the United States and lay the groundwork for apprehending the intellectual history which

made judicial review in the United States possible.

In 1610, England’s Chief Justice Sir Edward Coke declared in what came to be
known as the Bonham Case, that “when an act of Parliament is against common right and
reason, or repugnant, or impossible to be performed, the common law will control it, and
adjudge the act to be void.”’ This moment has been referenced by historians and legal
scholars alike as an important, if fleeting moment when the notion of judicial review
entered the scene. Fleeting because England did not adopt judicial review in response to
Coke’s assertion. Some scholars have maintained that Coke did not mean what his words
clearly declare. English legal theorists and American historians have attempted over a
period of centuries to construe Coke’s argument into something almost unrecognizable.
In the eighteenth century, William Blackstone rejected the most overt and obvious
interpretation of Coke’s decision in the Bonham Case by claiming that “if the parliament
will positively enact a thing to be done which is unreasonable, |1 know of no power that
can control it.”® Legal scholar John V. Orth has observed that American historian

Bernard Bailyn’s groundbreaking 1967 work, The Ideological Origins of the American

" Sir Edward Coke, Bonham Case, 1610. Co. Rep. 113b. 118a, 77 Eng. Rep 646, 652 (C.P. 1610).
8 William Blackstone, 1 Commentaries on the Laws of England , 91 (1760).
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Revolution, makes a similar claim. Bailyn offers that “’by saying that the courts might
‘void’ a legislative provision that violated the constitution, he [Coke] had meant only that
the courts were to construe statutes so as to bring them into conformity with recognized

legal principles,” that is to say, to give them a reasonable construction.”®

At that time, Coke was speaking particularly to royal power, as in the era the
English Parliament had not risen to its eventual supremacy, and occasionally arguments
against a literal interpretation of Coke’s words is sometimes framed for this reason. The
rise of parliamentary power had not yet asserted itself in England, thus—so the argument
goes—Coke’s assertion of the court nullifying law is an inappropriate example of judicial
review precisely because it was not in opposition to an authoritative representative body.
Coke, however, spoke of the court acting as a check against the sovereign, and it is not
altogether clear that such a check would be roundly rejected just because the sovereign is
made up of a parliament. If Coke did not mean what he said in the Bonham Case, the
onus is upon critics to offer evidence for a contrary interpretation. The proper course,
then, is to otherwise assume Coke meant what he said and not attempt to speak for him.
Let us briefly observe the history of the rise of the English Parliament, however, because
it will nevertheless help to explain why judicial review never became an English legal

principle.

John V. Orth observes that in the early seventeenth century, the Stuart monarchs

formulated an attempt for absolute power. Their challengers, in response, combed for a

9 John V. Orth, “Did Sir Edward Coke Mean What He Said?” Constitutional Commentary 16, no. 1.
Spring 1999, 34-35. Orth quotes Bailyn’s Ideological Origins of the American Revolution (Cambridge:
Belknap Press, 1967), 177.
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neutralizing force. “Not unnaturally, Coke, the great lawyer and judge, had sought to
locate the limits on royal power in the common law... Despite the fact the king was the
font of justice and that English judges were royal appointees... Coke had sought to use
certain powerful medieval concepts, drawn from natural law and customary right, to
cabin the sovereign.”'? Such attempts, including Coke’s arguments in the Bonham Case,
would not take hold due to later seventeenth century events, particularly the English Civil
Wars in the middle of the century and the Glorious Revolution in 1688. By the end of the
seventeenth century, the foil to royal power in England was not the courts but Parliament.
As a result, the courts retained their role as an arm of the executive and never achieved
independence. As Orth explains, “The establishment of parliamentary supremacy meant
that English courts could never again seriously claim the right to declare statutes void.”*!
This is significant because it underscores that the trajectory of English governance going
forward was to be an investment in representative government in the form of the English
Parliament. This is substantially different to how legitimate political representation,
constitution-making, and legal protection would express itself in the American system a

century after the Glorious Revolution.

France, under the Ancien Regime, had experienced a limited form of judicial
independence which was quite novel. The French parlements—which were legal courts
and not to be confused with legislative bodies such as England’s Parliament—operated

for centuries as a limited but nonetheless important check against the power of the French

10 John V. Orth, “Did Sir Edward Coke Mean What He Said?” Constitutional Commentary 16, no. 1.
Spring 1999, 36.
11 1hid., 37.



King. Pre-revolutionary France’s representative body, the Estates-General (made up of
the First Estate: the clergy, the Second Estate: the nobility, and the Third Estate: the
commoners), did not convene between the years 1614 and 1789. The years between was
an era of absolute rule by the monarch and his only check were the French parlements.
Though their challenges were not the final word regarding the law, their judicial
independence and ability to (at least) challenge the wisdom and legitimacy of a law
decreed by the king was an important precursor to the judicial independence later found

in the United States.

Indeed, one of the most important influencers upon American political and legal
thought was the eighteenth century French philosopher, Montesquieu. Montesquieu
advocated for judicial independence and for the judiciary to act as an entirely separate
branch of government in his 1748 work, The Spirit of the Laws. Montesquieu had in fact
inherited a parlementship in the region of Bordeaux (parlementships were positions
bought and sold as property and contributed to the large number of nobles in France;
magistrates of the parlements were known as the nobility of the robe). He did not care for
the position and sold it to a family member. His work in The Spirit of the Laws
nevertheless reveal his high regard for judicial independence. Montesquieu’s arguments
for a separation of powers into three different branches were to be of significant
importance upon the political philosophy of the American framers, most notably James
Madison. In a section of The Spirit of the Laws titled “Laws that Compromise Political
Liberty: Their Relation to the Constitution,” Montesquieu asserted that all “would be lost

if the same person, or the same body, whether composed of notables, nobles, or the



people, were to exercise these three powers: that of making laws, that of executing
political decisions, and that of judging crimes or disputes arising among individuals.”*?
We can see, then, in Montesquieu how French notions of judicial independence under the

Ancien Regime were influential to American legal theory later in the eighteenth century.

The power of the French parliaments to resist the registration of laws they deemed
as inappropriate exercises of the king’s authority, though limited and not the final word,
acted to some degree as a moderating influence upon the monarchy. Their privately
owned positions as magistrates, known as venal offices, contributed to their sense of
independence. Alexis de Tocqueville recognized this point in his work of French history,
The Ancien Regime and the French Revolution, when he noted that in “no other country
of Europe were the regular courts less subservient to the government than France... The
king had virtually no influence on the fate of judges. He could not remove them, transfer
them, or even, as a general rule, promote them. In short, he had no hold over them.”*3
Tocqueville also described that the “irregular intervention of the courts in government,
which often disrupted the orderly dispatch of the public’s affairs... served at times to
safeguard liberty” and that judicial “habits had become national habits. The idea that
every issue is subject to debate and every decision to appeal was taken from the courts...

only in this one respect did the Ancien Regime contribute to the education of a free

people.”* This crucial aspect of French law and culture suddenly came under threat in

12 Charles de Secondat Montesquieu, The Spirit of the Laws, 1748. Reprinted in Montesquieu: Selected
Political Writings, edited and translated by Melvin Richter (Indianapolis: Hackett Publishing, 1990), 182.
13 Alexis de Tocqueville, The Ancien Régime and the French Revolution, Elster, Jon, and Goldhammer
(ed.) (Cambridge: Cambridge University Press, 2011), 55.
1% 1bid., 144-145.
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the middle of the eighteenth century during the reign of Louis XV, and the parlements
were ultimately suspended in 1770. Tocqueville observed that the suspension of the
parlements precipitated revolutionary thought. “When the people witnessed the downfall
and disappearance of the parlement, which, was nearly as old as the monarchy itself and
previously thought unshakeable, they vaguely understood that a time of violence and
hazard was approaching, one of those times in which everything becomes possible, when

few things are so old as to be respectable or so new that they cannot be tried.”*®

Upon his succession in 1774, Louis XVI sought to ingratiate himself with the
people by re-establishing the parlements. The suspension and restoration of the
parlements appeared to have, in some way, emphasized the instability of the French
system of government. The combination of its lack of legislators, its monarchical fiat, and
a relatively independent judiciary that could nevertheless be erased if the king so chose,
highlighted the precariousness of the entire regime. Perhaps most significant of all,
France had never established a constitution for itself the way England had. Keith Michael
Baker notes this in his collection of essays, Inventing the French Revolution (1990).
Baker observes that the “significance of this failure to establish any settled constitutional
order in France was the essential lesson” in the work of eighteenth century historian and
royal archivist Gabriel Bonnot de Mably’s Observations of the History of France.®
“With the passing exception of Charlemagne, the French had never attempted to discover

‘by what laws nature ordered men to achieve their happiness.’... For Mably, the French

15 Alexis de Tocqueville, The Ancien Régime and the French Revolution, Elster, Jon, and Goldhammer
(ed.) (Cambridge: Cambridge University Press, 2011), 203.
16 Keith Michael Baker, Inventing the French Revolution: Essays on French Political Culture in the
Eighteenth Century (New York: Cambridge University Press, 1990), 93.
11



monarchy—far from being characterized by the existence of fundamental laws—was no

more than the historical outcome of their absence.”*’

There is some irony in Louis XVI re-establishing the French parlements, and in
the dismissal of them once the French Revolution came. The parlements had represented
a significant aspect of the rule of law during the Ancien Regime that was otherwise
lacking in France. Louis XVI had re-established them to curry favor with the people
when he succeeded to the throne. Because this associated the parlements with the
monarchy, however, and because the parlements had a long history associated with the
Ancien Regime, they were rejected once the French Revolution commenced and all
remnants of the old guard were ultimately abandoned. Revolutionary France saw its
future protected and established, not entirely dissimilar to England a century before,
through representative bodies enacting legislation, and not through a legal system which
secured separation of powers and fundamental individual rights. Judicial independence
and judicial review would instead be embraced by a different revolutionary nation across
the Atlantic. One which took the lessons of England’s progress with representative
government and pre-revolutionary France’s dalliance with judicial power, and
synthesized them into a new configuration, informed by principles of constitutional

fidelity, separation of powers, and devotion to the recognition of rights values.

17 Keith Michael Baker, Inventing the French Revolution: Essays on French Political Culture in the
Eighteenth Century (New York: Cambridge University Press, 1990), 93.
12



Tensions in American Intellectual History

European natural rights theorists of the seventeenth and eighteenth centuries,
including John Locke, Algernon Sidney, and the aforementioned Charles de Secondat
Montesquieu, were profoundly influential upon the political philosophy of the American
founders during the revolutionary and constitutional periods of the 1770s and 1780s.
Other noteworthy influences include the writings of Cato earlier in the eighteenth
century. These examples simultaneously gave birth to a new form of liberalism in the
nineteenth century while also contributing to a long tradition of classical republicanism
which called back to, at least, rights theorists of the Italian Renaissance. A deeper
examination of the history of rights theory and its influence upon the American founding
will be discussed in Chapter Eight. It will do, for the purposes of this introduction, to
simply note that rights theory—in both its classical republican form and its enlightenment
liberal form—was intensely persuasive upon American thought in the decades prior to the
American Revolution. It appears also to have informed much of the thinking in the post-

Revolution period and beyond, even as it drew from, at times, contrasting ideologies.

There are many tensions in the early history of American thought. These tensions
are seen often as contradictory forces in conflict with each other. While true, it might be
argued that these tensions have actually informed and facilitated the history of rights
values throughout the history of the American republic. Rights values are the principles
routinely returned to in the history of the American colonies and the United States. These
principles are related to notions of justice, equality under the law, dignity, and individual

rights. The tensions which define the American experience have informed a recurring

13



conversation about rights values from the seventeenth century to today. These tensions
can be understood as occupying five broad categories of American thought: spiritual,

philosophical, social, economic, and political.

Spiritual tensions are among the earliest of the North American experience. This
includes the religious conflicts which motivated Calvinist Separatists to migrate to North
America in the early seventeenth century, their complicated and troubled relationship
with Native Americans whom they initially viewed as pagan savages, and their impulse
to mission to and convert indigenous Americans to Christianity. Spiritual tensions can
also be seen in the internal tensions of Calvinist and Congregationalist thought in conflict
with other forms of Protestantism. Protestantism’s conception of individual revelation
and attaining a personal relationship with God was in some ways divergent from
Calvinism’s (and Congregationalism’s) collectivist form of social conservatism and

conception of predestination.

Similar to the spiritual tension between Protestantism’s personal relationship with
the divine and the Calvinist strain which championed predestination, a philosophical
tension in American thought expressed itself between beliefs of free will and providence.
This philosophical paradox was not limited to the seventeenth century. Members of the
revolutionary generation also spoke to notions of free will and God’s will almost
interchangeably, as though they were not to some degree opposite claims. Nineteenth
century America offered something similar to this in the simultaneous characterization of
the boot-strapping, self-made American who nevertheless had a manifest destiny to settle

the west and conquer the continent in the name of modernity and progress. Somehow, for
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centuries, Americans have been examples of self-actualized success stories whose

successes were simultaneously pre-ordained and inevitable.

Tensions in the History of American Thought
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Figure 1. Tensions in the history of American thought.

also been to no small
degree philosophical,
and this references the
aforementioned
ideologies of classical
republicanism and
liberal individualism.
These two separate,
and to some extent
opposing, creeds have
informed and
complicated the
intellectual history of
North America and the

United States.

Classical republicanism’s collectivist ideology of civic virtue and sacrifice of personal

wants for public benefit runs counter to liberalism’s emphasis on the rights and liberties

of the individual.



Opposing views regarding commerce between republican pre-revolutionaries in the
eighteenth century and the celebration of self-interest and aggregation of capital by

nineteenth century liberals underscore the difference of values between these ideologies.

The classical republican/liberal individualist conflict can indeed be viewed as a more
direct economic tension as well, especially in the late eighteenth and the nineteenth
centuries, between agrarian self-sufficiency and the growth of industrial, urban
commerce. The well-known economic and political war between Thomas Jefferson and
Alexander Hamilton in the 1790s reveals the disparate visions of the two framers.
Jefferson’s vision of the American nation as one of economically independent yeoman
farmers with little need for government who would be the culmination of an American
promise of independence from tyranny was utterly at odds with Hamilton’s dream of the
United States as a British-style commercial power which necessitated a credit system and
financial markets. Economic tensions in American thought since the founding have thus
been more than merely matters of differences of fiscal opinion. They have themselves

been an ideological battle.

Friction within the political category of American thought is most relevant to this
thesis, as it most directly highlights constitutional matters and the role the American
judiciary has come to occupy. This friction is the precarious balance between the rule of
government based on majorities and the rule of law based on individual rights. It is a
matter which runs deep within American political thought, yet the topic generally
receives little attention among historians. The way a society organizes itself is no small
matter. The fact that the United States has affirmed individual rights, sometimes at the
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expense of popular will, and has done so by designing its judiciary to be, at least at times,
a guardian and protector against majoritarian impulses is certainly historic. Discovering

the intellectual history which facilitated such a project is a worthwhile endeavor.
A Brief History of American Rights Values

As stated previously, American rights values are principles returned to time and
again throughout the history of the North American colonies and the United States which
called for the recognition of equality under the law, dignity for every human being, and
individual rights. As early as 1688, individuals and groups in North America challenged

institutions and practices which violated such rights values.

On April 18, 1688, the first known written protest against slavery in the New
World was drafted. According to the Germantown Mennonite Trust, which oversees the
history of Germantown, Pennsylvania, the signers of the Germantown antislavery petition
“were disturbed that many of Philadelphia’s Quakers chose to own slaves... Although
they had come to the new world to escape persecution, they saw no contradiction in
owning slaves.” Settlers of Germantown, however, “came from a country unaccustomed
to slavery and the German Quakers in the area refused to participate in the slave trade.”*®
The petition powerfully states that the practice of slavery was a violation of fundamental

rights:

Now, tho they [slaves] are black, we can not conceive there is more liberty to
have them slaves, as it is to have other white ones. There is a saying that we shall
doe to all men like as we will be done ourselves; making no difference of what
generation, descent or colour they are. And those who steal or robb men, and

18 Germantown Mennonite Historic Trust. http://www.meetinghouse.info/1688-petition-against-
slavery.html.
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those who buy or purchase them, are they not all alike? Here is liberty of
conscience wch is right and reasonable; here ought to be liberty of ye body,
except of evil-doers ,wch is an other case. But to bring men hither, or to rob and
sell them against their will, we stand against.*®

Rights values informed the language of the American Revolution less than a
century later. George Mason’s Declaration of Rights for Virginia, adopted as part of its
constitutional convention on June 12, 1776, declared that “all men are by nature equally
free and independent and have certain inherent rights, of which, when they enter into a
state of society, they cannot, by any compact, deprive or divest their posterity; namely,
the enjoyment of life and liberty, with the means of acquiring and possessing property,
and pursuing and obtaining happiness and safety.”?® Mason’s declaration had a direct and
almost immediate influence on Thomas Jefferson’s Declaration of Independence only a
few short weeks later. Jefferson’s declaration, on behalf of all thirteen colonies-turned-
independent states, asserted that natural rights were inalienable, endowed by one’s
Creator, and that “among these are Life, Liberty, and the pursuit of Happiness.”?

Jefferson’s original draft also condemned the British for the introduction of slavery into

the American colonies and for the institution’s violation of natural rights:

[The king] has waged cruel war against human nature itself, violating its most
sacred rights of life and liberty in the persons of a distant people who never
offended him, captivating and carrying them into slavery in another hemisphere or
to incur miserable death in their transportation thither. This piratical warfare, the

19 Germantown Petition Against Slavery. 1688. “A Minute Against Slavery, Addressed to Germantown
Monthly Meeting, 1688.” Germantown Mennonite Historic Trust.
http://www.meetinghouse.info/uploads/1/9/4/1/19410913/a_minute_against_slavery.pdf.

20 Virginia Declaration of Rights. June 12, 1776. George Mason. National Archives. Founding
Documents. https://www.archives.gov/founding-docs/virginia-declaration-of-rights.

21 Declaration of Independence (original draft). 1776. Thomas Jefferson. Reprinted in For the Record: A
Documentary History of America; Volume 1: From First Contact Through Reconstruction. David E. Shi
and Holly A. Mayer (editors) (New York: W.W. Norton & Company, 1999), 119.
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opprobrium of infidel powers, is the warfare of the Christian king of Britain,
determined to keep open a market where Men should be bought & sold, he has
prostituted negative for suppressing every legislative attempt to prohibit or to
restrain this execrable commerce, and that this assemblage of horrors might want
no fact of distinguished die, he is now exciting those very people to rise in arms
among us, and to purchase that liberty of which he has deprived them: thus paving
off former crimes committed against the Liberties of the people, with crimes
which he urges them to commit against the lives of another.?

Natural rights-based arguments against the institution of slavery persisted into the
nineteenth century. The New England Antislavery Society’s Constitution of 1832,
principally drafted by the organization’s founder, William Lloyd Garrison, stated, “We
hold that man... cannot be the property of man... whoever retains his fellow man in
bondage, is guilty of a grievous wrong... [and] a mere difference of complexion is no
reason why any man should be deprived of any of his natural rights, or subjected to any
political disability.”?® Garrison had earlier been a member of the colonization movement,
which sought to free slaves and resettle them in Liberia. However, by the early 1830s he
had abandoned colonization in favor of absolute abolition and legal equality. A fellow
member of the abolition movement, runaway slave Frederick Douglass, punctuated the
absurdity of slavery’s basic violation of the natural right of self-ownership by beginning
his speeches in the 1840s with, "I appear before you this evening as a thief and a robber. |

stole this head, these limbs, this body from my master and ran off with them."?*

22 Declaration of Independence (original draft). 1776. Thomas Jefferson. Reprinted in For the Record: A
Documentary History of America; Volume 1: From First Contact Through Reconstruction. David E. Shi
and Holly A. Mayer (editors) (New York: W.W. Norton & Company, 1999), 121.

23 New England Antislavery Society Constitution. 1832. Boston: Garrison and Knapp, 1832.

24 Frederick Douglass, Frederick Douglass Biography. Battlefields.
https://www.battlefields.org/learn/biographies/frederick-douglass.
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The tensions, previously discussed, in the history of American thought at times
complemented and emboldened their counterparts. For example, economic and industrial
innovation and a burgeoning liberal capitalism in the early nineteenth century, some
feared, threatened the virtuousness needed for the republic to survive and thrive. As
liberal individualism and modern commerce grew, the classical republicanism many
feared was fading from American thought expressed itself in new ways. This included the
reform movements of the nineteenth century, often facilitated and led by women. Thus,
as individualistic liberalism subsumed notions of civic virtue in some areas, republican
virtuousness found new expression in social reform movements. Reformers addressed
social ills and political matters as diverse as drunkenness, mental health, the treatment of
the incarcerated, poverty, women’s rights, and the abolition of slavery. Thus the liberal
act of reform in nineteenth century America was often motivated by a conservative
impulse for promoting civic virtue and decency. The process of expanding rights in the
history of the United States has similarly been fueled by seemingly oppositional forces: a
liberal motivation to expand rights and legal equality, and a conservative rationale to

preserve republican virtue to foster a healthy society.

When the convention at Seneca Falls assembled in 1848, nearly all of the women
present had participated in the abolitionist movement. The Seneca Falls convention and
its Declaration of Sentiments illustrated the connection between the fight to end slavery,
arguments for women’s equality, and assertions of a tradition already more than a century

old in America of declaring the existence of natural rights. The Declaration of Sentiments
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was deliberately framed so that its arguments for female equality would ring familiar to

that of the Declaration of Independence:

We hold these truths to be self-evident; that all men and women are created equal;
that they are endowed by their Creator with certain inalienable rights; that among
these are life, liberty, and the pursuit of happiness; that to secure these rights
governments are instituted, deriving their just powers from the consent of the
governed. Whenever any form of Government becomes destructive of these ends,
it is the right of those who suffer from it to refuse allegiance to it, and to insist
upon the institution of a new government, laying its foundation on such
principles, and organizing its powers in such form as to them shall seem most
likely to effect their safety and happiness.?

Just as Jefferson had listed the Americans’ grievances against the British king, the
Declaration of Sentiments included a similar list of grievances on behalf of women
against men. “The history of mankind is a history of repeated injuries and usurpations on
the part of man toward woman, having in direct object the establishment of an absolute
tyranny over her. To prove this, let facts be submitted to a candid world.” Included in the
list was the deprivation of women’s natural right to self-governance. “He has never
permitted her to exercise her inalienable right to the elective franchise. He has compelled

her to submit to laws, in the formation of which she had no voice.””?

Seneca Falls is merely one example of a recurring reference to rights values in the
American tradition, and it certainly wasn’t the last. Martin Luther King’s letter from
Birmingham Jail asserted the principle that an unjust law is not one that binds in

conscience, proclaiming that an “unjust law is a code that is out of harmony with the

25 First Convention Ever Called to Discuss the Civil and Political Rights of Women, Seneca Falls, New
York, July 19, 20. July 19, 20, 1848. Online Text. https://www.loc.gov/item/rbcmiller001107/.
26 |bid.
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moral law.”?’ King’s “I Have a Dream” speech, like the Seneca Falls Declaration of
Sentiments, argued in favor of an American rights values tradition laid down by the
Declaration of Independence. He referred to the Declaration of Independence as a
promissory note and the lack of equal rights under the law for African Americans as a
case of “insufficient funds.”?® Civil Rights legislation championed by Dr. King in the
1960s was achieved through such recognition of American rights values. Just a few years
later, the Black Panther Party quoted verbatim the first two paragraphs of the Declaration
of Independence in its 1966 manifesto. Further, it did not argue that the American system
of law was corrupt, but that it had not properly abided by its own mission on behalf of
African Americans. “We believe that the courts should follow the United States
Constitution so that black people will receive fair trials. The 14th Amendment of the U.S.
Constitution gives a man a right to be tried by his peer group. A peer is a person from a
similar economic, social, religious, geographical, environmental, historical and racial

background.”?®
American Judicial Review: Informed by Democracy’s Limits

Over the course of its history, American thought has, time and again, centered
itself upon an awareness of rights values. This emphasis upon the recognition of natural

and civil rights is fundamental to the intellectual history of the United States. It has

27 Martin Luther King Jr., “Letter from Birmingham Jail,” 1963, African Studies Center — University of
Pennsylvania, https://www.africa.upenn.edu/Articles_Gen/Letter_Birmingham.html.

28 Martin Luther King Jr., “I Have a Dream,” 1963, Full Text March on Washington Speech, NAACP,
https://www.naacp.org/i-have-a-dream-speech-full-march-on-washington/.

23 "The Black Panther Party: Platform and Program,” The Black Panther, 5 July 1969, in Judith Clavir
Albert and Stewart Edward Albert, The Sixties Papers: Documents of a Rebellious Decade (New York:
Praeger, 1984), 159-64.
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informed the architecture of its legal system and constitutional design. The supreme
authority of the United States Constitution, and the power of the courts to compel the
executive and legislative branches to a fidelity to the enumerated powers therein, is
evidence of more than a scheme of balanced government, important as that is. It acts also
as an instrument of rights theory, given to an unelected body to protect the individual
rights of citizens against the fleeting passions of majorities. The American legal system’s
emphasis on rights values, informed by the intellectual history, sets it apart from its
European precursors. Sir Edward Coke’s assertion of the proper role of the Court to be a
bulwark against arbitrary power, and the French parlements’ independence under the
Ancien Regime, were cases where the power of judicial review could have emerged but
did not. The role of the judiciary to act as a viable check against undue executive and
legislative action manifested itself in the United States because of its emphasis upon
rights values over that of majoritarian will. Unlike England during the Glorious
Revolution or France during its revolution a century later, the United States did not assert
representative government as the final word on the law, however important representation
unquestionably is. This was due both to rights values and to experiences during its own

revolution, when the American people learned the limits of representative democracy.

A discussion follows which will lay out the early history of debates regarding the
legitimacy of judicial review during the American founding, and instances of judicial
review in the 1780s and 1790s, predating Marbury v. Madison (Chapter Two).
Subsequent chapters include a historiography of judicial review scholarship (Chapter

Three), a noteworthy alternative to judicial review which could have gained ground in the
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late eighteenth century but failed to do so (Chapter Four), and the demarcation point
when the practice was firmly established (Chapter Five). A discussion then follows of
ramifications when judicial review fails to recognize essential rights (Chapter Six), and
an examination of the relationship between the Fourteenth Amendment and the role of
the judiciary to safeguard rights (Chapter Seven). This thesis will also examine the
influence of rights theory upon the American founding (Chapter Eight) and judicial
review’s role in the expansion of rights recognition in the twentieth and twenty-first
centuries (Chapter Nine). It will conclude with a discussion concerning the ironic and
precarious role of the Court (Chapter Ten), in which its power to act as a safeguard for
individual rights against majority opinion and government overreach nevertheless
requires a perception of legitimacy in the minds of the electorate. It will further
emphasize judicial review’s historic role in American intellectual history and its

influence upon the design of the American republic.
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Chapter Two:

Primary Source Analysis:

Philadelphia Convention, Ratification Debates, and Early Court Cases
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A proper understanding of judicial review in the American system of governance
requires an examination of the judiciary during the colonial era, the revolution, and the
years preceding and following ratification of the United States Constitution. An
inspection of primary sources related to the revolutionary and constitutional eras will
reveal that judicial review was not an invention of the Marshall Court in the early
nineteenth century. Rather, it was a power discussed and debated numerous times
throughout the decades preceding the Marbury v. Madison decision in 1803, which
ultimately enshrined the power in American jurisprudence. Furthermore, judicial review
was exercised prior to the Marbury decision, by state courts in the 1780s and the federal
Supreme Court in the 1790s. The common argument against judicial review as a novel
invention made out of whole cloth in Marbury v. Madison is due to the absence of such a
power expressed in Article 111 of the U.S. Constitution. However, this ignores the robust
discourse involving judicial review at the Philadelphia Convention and the state
ratification debates. It additionally overlooks the dialectical prose of Federalists and
Antifederalists regarding judicial review, as well as numerous court decisions that
exercised the power implicitly and explicitly. This chapter will thus establish, through
primary source evidence, that a court’s prerogative to rule a law void due to its
unconstitutionality was seen by many as a legitimate function of the judiciary long before
John Marshall gave his opinion asserting the power in 1803. Such evidence is crucial,
because a thesis that emphasizes the legitimacy of judicial review as an instrument of

rights theory must first demonstrate the legitimacy of judicial review itself.
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In works such as this, a historiography tends to be provided in the first or second
chapter. A survey of relevant judicial review scholarship will appear instead here in
Chapter Three. The reason for this is a pragmatic one. Among scholars (both recent and
from decades ago) who argue against the legitimacy of judicial review, is a subset who
declare that it was a power unimaginable to those who created the United States
Constitution and who facilitated the early years of the American republic. Many of the
primary sources included in this chapter will make those arguments moot, as the history
makes clear that a number of the most important figures involved in the design of the
American constitutional system advocated for judicial review. Providing such evidence
related to the early history of the republic will then allow for the remaining discussion
regarding judicial review scholarship in Chapter Three to address other criticisms among
judicial review skeptics. An additional reason for providing primary source evidence of
judicial review in the late eighteenth century prior to any historiographical analysis is to
reveal how fundamental the power was in the minds of many in earlier eras and to inform
the reader of the relevant history prior to a scholarship-related discussion of such history.
Demonstrating the history prior to a discussion of the scholarly debates thus provides the

reader with an enlightened understanding of the topic at hand.

Colonial America

Americans during the colonial era did not enjoy the judicial independence of
lifetime tenure for judges, unlike appointments to the courts in England. This was due to
practical matters that nevertheless underscored the second-class status of the American

colonies. Bernard Bailyn observes that “life tenure... had been denied to the colonies, in
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part because properly trained lawyers were scarce in the colonies, especially in the early
years, and appointments for life would prevent the replacement of ill-qualified judges by
their betters.”*® Though lifetime appointments for judges became standard in England
following the Glorious Revolution in the late seventeenth century, it would not be
followed in the American colonies for almost another century and, when instituted by
colonies themselves, was overruled by the monarch. Gordon Wood notes that prior to the
eighteenth century, as “a consequence of the Glorious Revolution and the Act of
Settlement of 1701... royally appointed judges in the mother country had won tenure
during good behavior. But in most colonies judges had continued to hold office at the
pleasure of the crown.”3! In the middle of the eighteenth century, the Pennsylvania and
New York colonies sought to establish judicial independence through lifetime
appointments, but their attempts were squelched. Bernard Bailyn remarks that in 1759,
“the Pennsylvania Assembly declared that the judges of that province would thereafter
hold their offices by the same permanence of tenure that had been guaranteed English
judges... But the law was disallowed forthwith by the crown.”®? Bailyn also observes that
New York’s judiciary was able to secure lifetime tenure in 1750, but this was
“interrupted by the death of George Il in 1760 which required the reissuance of all crown

commissions. An unpopular and politically weak lieutenant governor, determined to

30 Bernard Bailyn, The Ideological Origins of the American Revolution (Cambridge: Belknap Press of
Harvard University Press, 1967), 105.
31 Gordon S. Wood, Empire of Liberty: A History of the Early Republic, 1789 — 1815 (New York:
Oxford University Press, 2009), 400.
32 Bernard Bailyn, The Ideological Origins of the American Revolution, 105.
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prevent his enemies from controlling the courts, refused to recommission the judges on

life tenure.”33

Despite the absence of tenure during good behavior for American judges, William
E. Nelson has discovered that American courts exercised judicial review even prior to the
revolution. He contends that “real power in colonial British North America lay mainly in
the hands of local, usually county, courts... When local judges and juries freely nullified
the legislation and other commands of central authorities, weak governors and inactive
legislatures.”* It is thus useful to discover that as colonies sought to establish lifetime
tenure for judges in order to mirror the appearance of judicial independence represented
in England, they were exercising a far more extreme inclination toward independence
through their exercise of judicial review. Colonies were denied judges who would serve
during good behavior, yet they practiced a stronger form of judicial independence in their
local courts than those in England. This may have influenced a particular worldview
which posited the judiciary as a body more central to liberty than generally understood in

the mother country.

The history of Colonial America and its formation played a decisive role in the
judicial practice which would ultimately set the United States apart as an innovator of
constitutional law. Among the earliest influences was the recognition of colonial charters
as the standard to which other laws would be measured. As Mary Sarah Bilder observes,

in her brief historiography of judicial review, it “developed from a long-standing English

33 Bernard Bailyn, The Ideological Origins of the American Revolution, 106.
34 William E. Nelson, Marbury v. Madison: The Origin and Legacy of Judicial Review (Lawrence:
University Press of Kansas, 2018), 23.
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practice of reviewing the bylaws of corporations for repugnancy to the laws of England...
Because early colonial settlements were initially structured as corporations, this practice
was extended to American colonies.”® Keith Whittington’s work has made a similar
observation, recognizing that essentially, “the colonial charters created legally
enforceable limits on the power of local government officials.”*® Cases would be decided
by comparing local and colonial legislation to the charters. This practice of review might
be utilized by local courts or by the Privy Council in England. In another work by Mary
Sarah Bilder, along with collaborator Sharon Hamby O’Connor, it is revealed that over a
period of centuries, the English Privy Council had transformed from the “monarch's most
trusted inner circle into a formal body of advisers, counseling the sovereign on
administrative, legislative, and judicial matters. By the dawn of the eighteenth century, its
power was waning as the power of Parliament ascended. Nonetheless, the Council and
related subsidiary bodies continued to have responsibility for the administration of the
growing number of English colonies.”” Thus a form of review emerged in the American
colonies in which a judicial body rendered verdicts based upon the fidelity of legislation
to a higher, written law. These verdicts transpired both from the external force of the

Privy Council in England as well as from local courts within the colonies.

By the late 1760s, when tensions between England and the colonies intensified,

the role of the judiciary was again a point of contention when it was rumored that judges

35 Mary Sarah Bilder, “Idea or Practice: A Brief Historiography of Judicial Review.” Journal of Policy
History 20, no. 1, (Cambridge: Cambridge University Press, 2008), 7.
% Keith E. Whittington, Repugnant Laws: Judicial Review of Acts of Congress from the Founding to the
Present (Lawrence: University Press of Kansas, 2019), 43.
87 Sharon Hamby O’Connor and Mary Sarah Bilder, “Appeals to the Privy Council Before American
Independence: An Annotated Digital Catalog,” Law Library Journal Vol. 104:1 (2012), 84.
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would no longer receive their pay from local jurisdictions but directly from the crown.
According to Pauline Maier, in her examination of the history of the Declaration of
Independence, American Scripture (1997), such fears that the king “sought to control the
judiciary increased after the Townshend Act of 1767 suggested that it would soon begin
paying the judges’ salaries, as it did in Massachusetts six years later.”*® Colonists thus
defied not only the idea of absolute authority of England’s Parliament, which is generally
provided as the essential motivator of resistance in the telling of the American
Revolution, but also protested the subversion of their judiciary. Two years prior to the
Townshend Act, the Stamp Act had already created strife when local courts contemplated
closing their doors until they could operate legally with government-stamped documents.
William E. Nelson observes, “The specific issue that confronted courts was whether to
remain open and process pleas and other documents filed on unstamped paper or to close
until stamps became available... the main argument in support of remaining open was the
unconstitutionality of the Stamp Act.”*® When the Coercive Acts were imposed in 1774
(named the “Intolerable Acts” by colonists), the judicial power in the colonies was further
weakened when one measure allowed for British agents accused of capital offenses in the
course of their duties to be tried in England or a neighboring English colony. This act
specifically undermined the authority of the Massachusetts colony to administer justice

against officials they saw as abusing their positions of power. Resistance to the judicial

3 pauline Maier, American Scripture: Making the Declaration of Independence (New York: Alfred A.
Knopf, 1997), 110.
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reforms were deep and widespread. One instance was reported by The Boston News-

Letter on September 1, 1774:

that vast numbers of the people assembled to attend the last Session of the County
Court in Great Barrington and, unarmed, filled the Court House and Avenues to
the Seat of Justice, so full that no Passage could be found for the Justices to take
their Places. The Sheriff commanded them to make way for the court, but they
gave him to understand that they knew no court on any other establishment [legal
basis] than the ancient laws and usages of their country, & to none other would
they submit or give way on any terms.*

The erosion of colonial judicial power played a significant role in the resistance to
the Coercive Acts and the ultimate revolution that followed. The debates over
parliamentary authority versus local control during the imperial crisis has obscured the
vital function the loss of the judiciary also played in the events leading up to the
American Revolution. The creation of numerous independent states and their increased
legislative authority as a result of the revolution further concealed the central role the

judiciary had occupied in colonial life prior to the 1770s.
The Philadelphia Convention

When the Constitutional Convention in Philadelphia assembled in 1787, four
years had passed since the end of the American War for Independence. With
independence achieved, the weak character of the national government grew increasingly
obvious, a fact known to some going back to the Revolutionary War itself. General of the

revolution and convention attendee, George Washington, knew all too well of the

40 The Boston News-Letter, September 1, 1774, reprinted in Making the Revolution: 1763 — 1791,
Primary Source Collection, America in Class, National Humanities Center,
http://americainclass.org/sources/makingrevolution/crisis/text7/coerciveactsresponse.pdf.
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ineffective and inefficient nature of the national government under the Articles of
Confederation. He had seen plans, arms, and provisions constantly kept from his soldiers
due to bureaucracy and a lack of authority on the part of the Confederation Congress. For
others, the lack of an energetic national government became clearer in the years after the
war was won. States struggled to suppress violent uprisings, the use of paper money
wreaked havoc upon the national economy, and the anemic national government failed to
satisfactorily address such matters. Under the Articles of Confederation, the national
government was essentially a political body run by committee with little to no authority

of its own to tax or impose significant and necessary reforms.

Out of the convention came a newly-drafted Constitution that would empower a
new national government with considerable authority if ratified by a minimum of nine
states. Unlike the model in operation under the Articles of Confederation, the new design
would consist of a more powerful central body that nevertheless exhibited the ideal of
balanced government. It was defined by a separation of legislative, executive, and
judicial powers. The national authority was also to be tempered by powers reserved to the

individual states.

The judiciary’s status and powers were considered numerous times at the
convention and these discussions shed light upon the role the framers anticipated for the
Supreme Court. Rather than members of the Philadelphia Convention being incapable of
imagining the Court possessing the power of judicial review, ancillary roles of the
judiciary were clarified and rejected through such an understanding. It is somewhat
surprising how the role of the judiciary was rarely discussed alone and was often couched
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in larger conversations regarding the executive veto power and other matters.
Nevertheless, the power of the Court to review and reject legislation in their capacity as

constitutional guardians was an idea alive and well in the spring and summer of 1787.

Among matters deliberated regarding the judicial power in the convention was a
question over the efficacy and legitimacy of a federal Council of Revision: a body with
the obligation to evaluate the constitutionality of legislation prior to it being given the
force of law. A number of individual states utilized councils of revision in various forms
at the time of the convention. In the scheme of the national government, the Council of
Revision model proposed would have been a body made up of the President of the United
States and members of the Supreme Court. This was included with an idea to enforce a
national veto on behalf of the federal government. James Madison, in his original
formulation of the new republic, wanted the federal legislature to wield a national veto
power to nullify state laws. A Council of Revision would be utilized to ensure that
appropriate national laws were designed which were not repugnant to the Constitution.
The scheme to include a national legislative veto on state laws and a Council of Revision
to examine federal legislation was presented by Edmund Randolph as part of the Virginia

Plan of national governance. At the Philadelphia Convention, Randolph argued:

the National Legislature ought to be impowered... to negative all laws passed by
the several States, contravening in the opinion of the National Legislature the
articles of Union, and to call forth the force of the Union against any member the
Union failing to fulfill its duty under the articles thereof... that the Executive and
a convenient number of the National Judiciary, ought to compose a Council of
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revision with authority to examine every act of the National Legislature before it
shall operate, & every act of a particular Legislature thereon shall be final.*!

The national veto power and the Council of Revision were both ultimately
rejected. Elbridge Gerry’s observation of the matter is telling. In James Madison’s notes
of the Convention debates, he observed that “Mr. Gerry doubts whether the Judiciary
ought to form a part of [a Council of Revision], as they will have a sufficient check
against encroachments on their own department by their exposition of the laws, which
involved a power of deciding on their Constitutionality.”*? Thus, Elbridge Gerry
recognized the Court would itself have the authority to review and nullify

unconstitutional legislation by dint of its inherent judicial power.

Rufus King agreed with Gerry’s position that members of the judiciary should not
be part of a Council of Revision but for a different, though equally sound, purpose: those
who rule on matters of law should not be parties to the law’s authorship. King expressed
that “observing Judges ought to be able to expound the law as it should come before
them, free from the bias of having participated in its formation.”*® King thus argued that
members of the Court should not be part of a Council of Revision not only because it
would be their duty to rule on the constitutionality of controversial legislation, but
because their role in that duty was fundamental to their purpose. They should thus be

insulated from the creation of the laws. In this instance Rufus King asserted the Court’s

41 Edmund Randolph, Notes of Debates in the Federal Convention of 1787 Reported by James Madison
(Athens: Ohio University Press, 1966), 31-32.
“2 Elbridge Gerry, Notes of Debates in the Federal Convention of 1787 Reported by James Madison, 61.
43 Rufus King, Notes of Debates in the Federal Convention of 1787 Reported by James Madison, 61.
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power of judicial review and the critical importance of separation of powers

simultaneously.

Elbridge Gerry proposed that instead of a Council of Revision, the Executive
should have the power to exercise a veto power “which shall not be afterwards passed by
_ parts of each branch of the national Legislature.”** James Wilson argued that such
a tempered executive veto power did not go far enough, believing the executive should
have an absolute veto. Wilson “was for varying the position in such a manner as to give
the Executive and Judiciary jointly an absolute negative.”* Even here, in Wilson’s
argument for an absolute veto for the President of the United States, he implicitly

advocated for and recognized the power of judicial review by the Court.

Wilson and Madison continued to raise the idea of a Council of Revision that
would include the participation of members of the judiciary. Others, including Elbridge
Gerry, Rufus King, and Charles Pinkney remained opposed. The discussion soon moved
elsewhere, not to refining and defining the powers of the judiciary, but to the formation
of the Supreme Court, additional inferior courts, and the process of judicial appointments.
As mentioned previously, it appears that much of the time the role of the judiciary was
debated it was often embedded in a larger conversation about an executive veto,
representation in the Senate, and other issues. This fact obscures the many clear instances

of judicial review advocacy during the convention.

44 Elbridge Gerry, Notes of Debates in the Federal Convention of 1787 Reported by James Madison, 61.
45 James Wilson, Notes of Debates in the Federal Convention, 61.
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When matters regarding judicial review were reintroduced at the convention it
was in response to James Wilson once again reasserting the need for a Council of
Revision. Wilson argued that judges “should have a share in the revisionary power, and
they will have an opportunity of taking notice of these characters of law, and of
counteracting, by the weight of their opinions the proper views of the Legislature.”*®
Wilson’s view was similar to that of Madison’s reasoning for a Council of Revision,
believing it to be better to clarify and repair unjust and unconstitutional legislation prior
to it being given the force of law. Madison was particularly concerned about undue
legislative power because of what he had seen the state legislatures allow, including the

breaking of contracts, paper money, and what he feared was a dangerous democratic

spirit.4’

It may demand considerable effort to understand and appreciate the views of
James Wilson and James Madison in 1787. This is in no small part due to the
sophisticated aims of their constitutional project, which was a plan to create a
substantially stronger national legislature, yet simultaneously bind this powerful entity
with checks and balances to protect and secure the liberty of the people. The challenge to
create a government with enough energy to effectuate its aims but with controls imposed

upon it to ensure its legitimacy was an ambitious and burdensome undertaking. It can be

46 James Wilson, Notes of Debates in the Federal Convention, 336-337.

47 James Madison, “Vices of the Political System of the United States.” April 1787, Founders Online,
National Archives, founders.archives.gov/documents/Madison/01-09-02-0187. Madison’s concern
regarding growing democratic sentiment in the individual states expressed his fear of majoritarian tyranny:
“Place three individuals in a situation wherein the interest of each depends on the voice of the others, and
give to two of them an interest opposed to the rights of the third. Will the latter be secure? The prudence of
every man would shun the danger. The rules and forms of justice suppose and guard against it. Will two
thousand in a like situation be less likely to encroach on the rights of one thousand?”
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understood, then, why they would desire a Council of Revision, even as the notion
blurred separation of powers and would, according to framers like Elbridge Gerry, be

unnecessary as the Court would itself possess the power to nullify unconstitutional laws.

The proposal for a Council of Revision was again rejected. Elbridge Gerry
reiterated the argument made by Rufus King that such a council would establish “an
improper coalition between the Executive and Judiciary departments... It was making the
Expositors of Laws, the Legislators which ought never be done.”*® Revealing further how
the judiciary’s role was often mixed with discussions regarding the other branches and
the extent of their powers, Gerry admitted that he would “rather give the Executive an
absolute negative for its own defense than thus to blend together the Judiciary and
Executive departments.”® For Gerry, a Council of Revision posed a greater threat to
liberty than a President with absolute veto power. John Rutledge agreed with Gerry and
King that a Council of Revision blurred the crucial separation of powers. He asserted that

“Judges ought never to give their opinion on a law till it comes before them.”*

Madison’s goal to establish a Council of Revision was introduced once again
when he proposed that every “bill which shall have passed the two houses, shall, before it
become a law, be severally presented to the President of the United States, and to the

judges of the supreme court for the revision of each.”®* Wilson seconded the motion.

“8 Elbridge Gerry, Notes of Debates in the Federal Convention, 338.

4 1bid., 342.

% John Rutledge, Notes of Debates in the Federal Convention, 343. This same philosophy is regularly
asserted by judicial nominees during the confirmation process when brought before the Senate Judiciary
Committee.

51 James Madison, Notes of Debates, 462.
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Unsurprisingly, familiar objections were given in response. Charles Pinkney opposed
“the interference of the Judges in the Legislative business: it will involve them in parties,
and give a previous tincture to their opinions.”%? Such opinions, it may be surmised,

regarded the role of the Court to rule on the constitutionality of those very laws.

John Francis Mercer, however, explicitly opposed judicial review and offered one
of the few overt objections to it at the convention. Mercer “disapproved of the Doctrine
that the Judges as expositors of the Constitution should have authority to declare a law
void. He thought laws ought to be well and cautiously made, and then to be
uncontrollable.”®® Legislation duly enacted which would have no recourse for review or
removal thereafter was arguably antithetical to a young nation which had founded itself
upon the rejection of unjust laws. Mercer, however, was not alone. John Dickinson “was
strongly impressed with the remark of Mr. Mercer as to the power of the Judges to set
aside law. He thought no such power ought to exist.”>* Revealingly, however, Dickinson

was nevertheless “at the same time at a loss what expedient to substitute.”>®

A rejection of the power of judicial review does indeed beg the question: what
check against unconstitutional laws could alternatively be offered? Some scholars and
political theorists argue that no such check should exist at all and that the will of elected
majorities is enough to legitimize legislation. The electoral process of citizens voting out

those who go beyond their prescribed authority may be another argument. Such claims

52 Charles Pinkney, Notes of Debates, 462.
53 John Mercer, Notes of Debates, 462.
54 John Dickinson, Notes on Debates, 463.
%5 Ibid.
39



beg a further question, however, which is why then have a constitution at all? Advocates

of this line of thought will be discussed further in Chapter Three.

It appears that figures like James Madison and James Wilson sought a Council of
Revision because of fears that the other branches would not themselves sufficiently check
the power of the legislative branch. Some recognized the power of the Court to exercise
judicial review but feared it would not possess the will to do so. Others, including
Wilson, feared that the executive would not exercise an adequate check on the legislative,
and that there would be “a dissolution of Government from the legislature swallowing up
all the other powers.”*® This explains why Wilson believed an absolute veto power for
the President was essential. The framers struggled to negotiate exactly how to arm the
other branches to act as a proper check against the legislative power. This reveals that the
framers themselves rejected the notion of absolute legislative supremacy. They feared
that even with such powers granted to them, the executive and the judiciary branches
would nevertheless fail to exercise the will to counter undue legislative fiat. There existed
a rational concern that the executive would fail to exercise its veto power and that the
judiciary would anemically defer to Congress. Proposing a Council of Revision, with the
executive and judiciary acting in concert to hedge against and revise legislation before it
became law, was an understandable if ultimately flawed answer to such fears. The
arguments against a Council of Revision won out because opponents recognized the
danger in bringing the executive and judiciary into such close proximity. Assertions that

the judiciary’s role would include ruling on matters of constitutionality kept the branches

56 James Wilson, Notes on Debates, 464.
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satisfactorily separate and underscored an appreciation for judicial review at the

convention.

The power of judicial review was thus acknowledged at the Philadelphia
Convention. Advocated by some and opposed by others, it was not absent from the
discussion. Instead, it informed and complicated constitutional questions related to the
presidential veto and a proposed Council of Revision. It also played a part in a larger
conversation regarding checks against a powerful legislative authority. A national veto,
an absolute executive veto, and a Council of Revision were ultimately unnecessary

because the judiciary would exercise its power to rule on the constitutionality of laws.
Federalists, Antifederalists, and the State Ratification Debates

When the convention concluded and the Constitution was sent to the individual
states for ratification, some of the most essential debates regarding the role of the
judiciary transpired. Advocates of the proposal, James Madison, Alexander Hamilton,
and John Jay, writing collectively under the name Publius, drafted a collection of essays
known as The Federalist. Though James Madison’s contribution to the collection may be
most exemplary for its arguments for balanced government, it is the essays of Hamilton

that speak most directly to matters regarding the judiciary.®’ Federalist No.’s 22, 34, and

5" Madison’s essays, specifically “Federalist No. 10” and “No. 51,” are among the most celebrated
political writings in the history of the United States. They address how conflicting interests, or as Madison
refers to them, “factions,” may act as checks against each other and protect minority interests from
majoritarian influence. These factions may be political interests, individuals, organizations, states, or the
separate branches. Though Hamilton authored the majority of the Federalist essays, it is Madison’s that are
arguably more significant and compelling in their advocacy of the new republican model the Constitution
was to establish.
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78 are especially revealing for their discussion of the judiciary and constitutional

legitimacy.

In “Federalist No. 22,” Hamilton describes the judicial branch as a body which
gives clarity and legitimacy to the laws through interpretations and rulings. “Laws are a
dead letter,” he asserts, “without courts to expound and define their true meaning and
operation.”®® “Federalist No. 34” addresses concerns raised by opponents such as George
Mason, who feared the power of the Constitution’s Supremacy Clause. “Hence we
perceive that the clause which declares the supremacy of the laws of the Union... only
declares a truth which flows immediately and necessarily from the institution of a federal
government. It will not, | presume, have escaped observation that it expressly confines
this supremacy to laws made pursuant to the Constitution.”®® Thus the supremacy of the
national government over that of the states was limited to the express powers granted to it
by the Constitution. “Federalist No. 78 most strongly asserts the legal philosophy
judicial review and natural rights theory attend to: the nullity of unjust, unconstitutional
laws. “No legislative act... contrary to the Constitution, can be valid. To deny this would
be to affirm that the deputy is greater than his principal; that the servant is above his
master; that the representatives of the people are superior to the people themselves.”®°

The connection between judicial review, constitutional law, and rights theory will be

explored more deeply in Chapter Eight. It will suffice for now to recognize Hamilton’s

58 «Federalist No. 22,” Publius (Alexander Hamilton), 1787, reprinted in Citizen Hamilton: The Wit and
Wisdom of an American Founder (Lanham: Rowman and Littlefield Publishers, 2006), 83.
59 “Federalist No. 34,” Publius (Alexander Hamilton), 1788, The Federalist Papers, Clinton Rossiter
(ed.) (New York: Mentor/New American Library, 1961), 172-173.
60 “Federalist No. 78,” Publius (Alexander Hamilton), 1788, The Federalist Papers, Clinton Rossiter
(ed.) (New York: Mentor/New American Library, 1961), 435.
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assertion in “Federalist No. 78” that a law repugnant to the Constitution possesses no
legal force. It is an interpretation of law and legal legitimacy that informed the American

Revolution and facilitated the American practice of judicial review.

Essays written to express opposition to ratification of the proposed Constitution
by various persons labelled “Antifederalists” emphasized an understanding of the power
of the judiciary.®! The writings of Centinel and Brutus argued against ratification because
they explicitly feared that judicial review would be exercised. In Centinel XVI, the author

clearly recognized:

the supreme court of the union, whose province it would be to determine the
constitutionality of any law that may be controverted; and supposing no bribery or
corrupt influence practised on the bench of judges, it would be their sworn duty to
refuse their sanction to laws made in the face and contrary to the letter and spirit
of the constitution, as any law to compel the settlement of accounts and payment
of monies depending and due under the old confederation would be. The 1st
section of 3d article gives the supreme court cognizance of not only the laws, but
of all cases arising under the constitution, which empowers this tribunal to decide
upon the construction of the constitution itself in the last resort.5

The Antifederalist writings of Brutus similarly recognized the Court’s power of
judicial review and warned of its consequences.®® “It is to be observed that the supreme

court has the power, in the last resort, to determine all questions that may arise in the

61 The moniker, “Antifederalists,” labelled against those opposed to ratification, was intended to cast
them in contradistinction to the Constitution-supporting “Federalists.” The term is ideologically confusing,
however, as it was the Federalists who sought to concentrate power in a central authority. Thus, ironically,
it was the so-called Antifederalists who supported a more substantial form of federalism (by preserving a
weaker central authority) and it was in fact the Federalists who were antifederalist in their aims.

62 «Centinel XVI,” Centinel (presumed to be Samuel Bryan), 1788, reprinted at Teaching American
History, Documents Archive, https://teachingamericanhistory.org/library/document/centinel-xvi/.

83 The identity of Brutus is believed by modern scholars to have been either Melancton Smith or John
Williams. See: Zuckert and Webb, The Anti-Federalist Writings of the Melancton Smith Circle (2009), and
Joel Johnson, "'Brutus' and 'Cato’ Unmasked: General John Williams's Role in the New York Ratification
Debate,"” American Antiquarian Society (2008).

43



course of legal discussion, on the meaning and construction of the constitution.”% Brutus
further warned that this was a power the Supreme Court “will hold under the constitution,
and independent of the legislature.”®® In another essay, Brutus recognized the immense
authority the Court was to have because of its power to rule on the constitutional
legitimacy of legislation, observing that the Supreme Court would be “in many cases
superior to that of the legislature... this court will be authorized to decide upon the
meaning of the constitution, and that, not only to the natural and obvious meaning of the
words, but also according to the spirit and intention of it. In the exercise of this power
they will not be subordinate to, but above the legislature.”® For Brutus, judicial review
was not a legal fiction but a constitutional reality under the proposed model of
government. His arguments, like that of Centinel, confirm that the duty of the judiciary to
rule on the constitutionality of laws was foreseen by both supporters and opponents of the

Constitution prior to ratification.

Further confirmation of the recognition of judicial review can be found in the
state ratification debates. At the Pennsylvania ratification convention, James Wilson
defended the Constitution against Antifederalist William Findley specifically by casting

the Court as a body which would rein in the powers of the national legislature:

| say, under this constitution, the legislature may be restrained, and kept within its
prescribed bounds, by the interposition of the judicial department. This I hope, sir,
to explain clearly and satisfactorily. | had occasion, on a former day, to state that

the power of the constitution was paramount to the power of the legislature, acting

64 «“Bssay XII,” Brutus, 1788, The Anti-Federalist Papers and the Constitutional Convention Debates,
edited by Ralph Ketcham (New York: Signet Classics, 1986), 316.
% Ibid.
% «“Essay XV,” Brutus, 1788, The Anti-Federalist Papers and the Constitutional Convention Debates,
edited by Ralph Ketcham (New York: Signet Classics, 1986), 325.
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under that constitution. For it is possible that the legislature, when acting in that
capacity, may transgress the bounds assigned to it, and an act may pass in the
usual mode, not withstanding that transgression; but when it comes to be
discussed before the judges—when they consider its principles, and find it to be
incompatible with the superior power of the constitution, it is their duty to
pronounce it void.®’

At the Connecticut ratification convention, Oliver Ellsworth asserted judicial
review as a check against the national legislature as well as the individual states,

claiming:

If the general legislature should at any time overleap their limits, the judicial
department is a constitutional check. If the United States go beyond their powers,
if they make a law which the constitution does not authorize, it is void; and the
judicial power, the national judges, who to secure their impartiality are to be made
independent, will declare it to be void... On the other hand, if the states go
beyond their limits, if they make a law which is an usurpation upon the general
government, the law is void, and upright independent judges will declare it to be
50.%8

It is advisable to recognize that both James Wilson and Oliver Ellsworth’s defense
of judicial review carry significant weight considering the two men would be among the
earliest Justices on the United States Supreme Court. Wilson was appointed by President
George Washington as part of the original six-member body in 1789 and Oliver

Ellsworth was appointed as the third Chief Justice by Washington in 1796. Their legal

67 James Wilson, Pennsylvania Ratification Convention, “Response to [William] Findley,” 1 December
1787, The Debate on the Constitution: Federalist and Antifederalist Speeches, Articles, & Letters During
the Struggle Over Ratification, September 1787 to August 1788, edited by Bernard Bailyn (New York: The
Library of America, 1993), 823.

88 Qliver Ellsworth, Connecticut Ratification Convention, 3-9 January 1788, The Debate on the
Constitution: Federalist and Antifederalist Speeches, Articles, & Letters During the Struggle Over
Ratification, September 1787 to August 1788, edited by Bernard Bailyn (New York: The Library of
America, 1993), 883.

45



acumen and judicial philosophy proved to be influential both at their respective state

ratification conventions and on the Court itself.

Perhaps the most revealing admission of the judicial review power and its
legitimacy was made at the Virginia ratification convention. Ardent Antifederalist and
revolution icon, Patrick Henry, asserted judicial review during the Virginia debates.
However, unlike Centinel and Brutus, his intention was not to warn against the judicial
power under the proposed Constitution, but to question whether a national judiciary
would have the fortitude to exercise its constitutional authority. Henry’s criticism
appeared to be that the power of judicial review had not been sufficiently underscored
enough. Henry was thus not convinced federal judges would be the champions of
republican liberty that jurists in Virginia had proved to be. In his debate with James

Madison, Henry argued:

The Honourable Gentleman did our Judiciary honour in saying, that they had
firmness to counteract the Legislature in some cases. Yes, sir, our judges opposed
the acts of the legislature. We have this land mark to guide us. They had fortitude
to declare that they were the judiciary, and would oppose unconstitutional acts.
Are you sure that your federal judiciary will act thus? Is that judiciary as well
constructed, and as independent of the other branches, as our state judiciary?
Where are your land-marks in this Government? | will be bold to say you cannot
find any in it. | take it as the highest encomium on this country [Virginia], that the
acts of the Legislature, if unconstitutional, are liable to be opposed by the
Judiciary.®

89 Patrick Henry, Virginia Ratification Convention, “Elaboration of His Main Objections,” debate
between Henry and James Madison, 12 June, 1788, The Debate on the Constitution: Federalist and
Antifederalist Speeches, Articles, & Letters During the Struggle Over Ratification, September 1787 to
August 1788, edited by Bernard Bailyn (New York: The Library of America, 1993), 684-685.
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The ratification debates and the
writings of the Federalists and
Antifederalists thus reveal the extent of
understanding and appreciation for the
exercise of judicial review in the late
1780s when the Constitution was being
considered. An additional catalog of
primary sources support the function’s
legitimacy and use further: state

instances of judicial review in the 1780s

and federal examples in the 1790s. State
Figure 2. James Wilson, by James Barton Longacre,

copied after a work by Jean Pierre Henri Elouis,
c. 1825. Sepia ink wash with watercolor on paper.
Courtesy National Portrait Gallery.

instances of judicial checks against the

legislative power were referred to by

Patrick Henry at the Virginia ratification convention. Henry clearly embraced the practice
by Virginia courts with pride. At the Philadelphia Convention, Elbridge Gerry referenced
state instances of judicial review. He observed that in “some States the Judges had
actually set aside laws as being against the Constitution.”’® The following section will

examine such instances of judicial review, beginning with state-level cases in the 1780s.
Judicial Review in Practice: Rutgers v. Waddington

In May 1783, the state of New York passed the Trespass Act, which established

that Patriots who lost property due to occupation, destruction, and other acts of war on

0 Elbridge Gerry, Notes of Debates in the Federal Convention of 1787 Reported by James Madison, 61.
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behalf of British Loyalists during the revolution, could sue for damages. Historian Peter
Charles Hoffer observes that if ““a Loyalist purchased or received any such property, or
benefited from occupation of it, the Loyalist was not allowed to plead that the British
made him do it (military necessity), or that he did not know that he was taking property
that belonged to a Patriot.”’* A Patriot family in New York City were driven from their
brewhouse in the late 1770s when British forces invaded and occupied the city. The
family matriarch, widow Elizabeth Rutgers, and her sons, fled the brewhouse in the
summer of 1776 and British soldiers then occupied the property before abandoning it in
1778. Later, commissary general David Weir licensed the building to merchants
Benjamin Waddington and Evelyn Pierrepont through New York resident (and British
Loyalist) Joshua Waddington. The tenants of the brewhouse paid rents for the next
several years. They eventually departed the property in March of 1783. In November of

that year, an unexplained fire destroyed the building’s interior.

Elizabeth Rutgers’s son, Anthony, brought suit against Joshua Waddington under
the Trespass Act for damages and loss of revenue over the seven years the property had
been denied them, as well as for damages to the property caused by the fire of unknown
origin. The amount sought, £8,000, would be the equivalent of approximately $1 million
today.”? The case, Rutgers v. Waddington, transpired in an era when New York had
become the center of politics for the young republic. The case proceeded where the

Stamp Act Congress (precursor to the Continental Congress) had met, and as Peter

"1 peter Charles Hoffer, Rutgers v. Waddington: Alexander Hamilton, the End of the War for
Independence, and the Origins of Judicial Review (Lawrence: University Press of Kansas, 2016), 30.
"2 |bid., 46.
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Charles Hoffer observes, where [in 1776] the “Declaration of Independence was read to a
crowd from the City Hall balcony... [Later, in 1788,] City Hall became Federal Hall, the

first seat of the U.S. federal government.”’®

The Trespass Act was an ex post facto law, criminalizing behaviors retroactively.
This was rationalized by supporters of the legislation as a remedial act. New York’s
constitution at the time utilized a council of revision, which endeavored to stop the
Trespass Act from becoming law. The attempt failed and the law was passed. Critics of
the act questioned its legitimacy, due to its ex post facto character, as well as possibly
being in violation of the Treaty of Paris (the treaty of peace established with England that
had officially ended the war). One such critic was New York lawyer Alexander

Hamilton, who decided to join Waddington’s legal defense team.

Hamilton indeed argued in Rutgers v. Waddington that the Trespass Act was void
if it violated the law of nations or the provisions within the Treaty of Paris, which he
asserted it did. In his legal arguments, Hamilton employed the philosophy of seventeenth-
century English jurist Edward Coke, discussed in Chapter One, that statutes against law
and reason are void.”* As he would argue a handful of years later in The Federalist
essays, it was the duty of courts to give form and force to the law, and laws which

violated the bounds of the body which enacted them were of no force.

73 peter Charles Hoffer, Rutgers v. Waddington: Alexander Hamilton, the End of the War for
Independence, and the Origins of Judicial Review (Lawrence: University Press of Kansas, 2016), 44.
4 |bid., 70.
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The case’s decision was delivered by magistrate James Duane. He ruled back rent
was owed to the Rutgers family from 1778 to 1780, when the property was operated
under a civil authority but that back rent was not owed from later in 1780 to 1783 when
the property was under military authority. The larger relevance of the case was not the
financial details of the decision but the aspect of the ruling that challenged the legitimacy
of legislation which appeared to violate higher law. The New York Constitution of 1777
had incorporated the law of nations and thus the common law recognition of military
necessity.”® Considering this, the Trespass Act violated the principle of military necessity
in times of war. Hoffer observes that Duane “had to assert or assume that the state
constitution controlled legislation, that is, that the New York constitution was the
fundamental law against which legislation had to be measured. This was a novel
argument... because after the ‘Glorious Revolution’ of 1689 Parliament was supreme. Its

legislation was the constitution and it could say what that legislation meant.”"®

Duane, though asserting that the Trespass Act violated the New York
Constitution, appears to have been unable to resolve the constitutional matter fully and
stopped short of deeming the law void. Because of this, further suits were filed and more
damage cases were dismissed. Alexander Hamilton kept himself occupied with such

cases for months thereafter. Rutgers v. Waddington is thus an interesting case, like many

5 The law of nations was a principle concerning the obligation of sovereign states, particularly to each
other, and establishing norms of international law. It developed first from Greek and Roman thinkers in
antiquity. Seventeenth century philosophers and legal scholars, including the Dutch Hugo Grotius and the
German Samuel von Pufendorf, popularized the concept when the idea of the nation-state was on the rise.
The term arguably reached its apex in the eighteenth century with Les Droit de gens [The Law of Nations],
first published in 1758 and written by the Swiss Emer de Vattel. Vattel’s work sought to resolve
international law with principles of natural rights.

76 Peter Charles Hoffer, Rutgers v. Waddington: Alexander Hamilton, the End of the War for
Independence, and the Origins of Judicial Review (Lawrence: University Press of Kansas, 2016), 82.
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in the 1780s, which asserted the unconstitutionality of a law but without the force of will

to assert such legislation void.

Peter Charles Hoffer’s analysis of the Rutgers case in his book, Rutgers v.
Waddington: Alexander Hamilton, the End of the War for Independence, and the Origins
of Judicial Review (2016), notes this phenomena in the 1780s. He observes that a number
of cases cited as early instances of judicial review may have ruled in a way that
recognized a law’s unconstitutionality, but without actually nullifying the relevant law.
The New Jersey case of Holmes v. Walton in 1780, for example, did not nullify the law in
question but ruled that the specific case had not followed proper constitutional processes
because the appellant had been tried by a jury of six rather than a prescribed jury of
twelve.”” The appellant was thus victorious but no law was nullified. Virginia’s
Commonwealth v. Canton (1782) is cited by the College of William and Mary’s Law
Library as “an early version of the doctrine of judicial review, holding that the highest
court in the Commonwealth of Virginia had the power to invalidate laws that contravened
the Virginia Constitution,” but Hoffer argues that because the case was not widely known
or discussed until decades afterward, that its influence is suspect.”® Under such a
standard, however, Hoffer’s own assertion of Rutgers v. Waddington as part of the origin
of judicial review is equally debatable. As previously stated and affirmed by Hoffer,

Rutgers v. Waddington did not ultimately nullify legislation, though it indeed recognized

" Holmes v. Walton (1780), “Holmes v. Walton: Case File Transcriptions and Other Materials,” New
Jersey Digital Legal Library, http://njlegallib.rutgers.edu/hw/.

8 «Commonwealth v. Canton, 8 Va. (4 Call) 5 (1782),” George Wythe Encyclopedia, a project of The
Wolf Law Library at the College of William & Mary's Marshall-Wythe School of Law,
https://lawlibrary.wm.edu/wythepedia/index.php/Commonwealth_v._Caton#Decision_of the Court_of A
ppeals.
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its unconstitutionality. Curiously missing from Hoffer’s list are the Massachusetts cases
which arguably stand as better examples of early judicial review than the Rutgers case.
The Massachusetts cases, discussed presently, ultimately led to the end of slavery in that
state. Brom and Bett v. Ashley, and a handful of cases collectively known as the Quock
Walker cases, underscore the larger connection made within this work: the relationship

between judicial review and fundamental rights values in the canon of American law.

Judicial Review in Practice: The Cases of Brom and Bett and Quock Walker

Though practiced more substantially in the south, slavery existed in every state
during the revolutionary era and had been practiced in Massachusetts since the
seventeenth century. One of the state’s most celebrated cultural exports in the late
eighteenth century was the poet Phillis Wheatley, who had been a slave of the New
England Wheatley family. Named after the slave vessel she arrived on as a child, The
Phillis, and educated by the Wheatley family, her poems made her a cultural sensation.
She travelled to England following the publication of her first book of poetry and was
celebrated as an American literary figure. She was eventually emancipated by the family

that had both owned and educated her.

Phillis Wheatley’s story highlights the awkward relationship between New
England Christians in the late eighteenth century and the practice of slavery. The
juxtaposition grew exceedingly stark as the American Revolution became equated with
cries for freedom against arbitrary tyranny. The Massachusetts Constitution of 1780,

which asserted that all men were born free and equal, with certain natural rights, further
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emphasized the visible contradictions between the commonwealth’s stated ideals and the

inhumane practice.

When the case of Brom and Bett v. Ashley was argued in 1781 in Berkshire
County, the plaintiffs’ attorney, Theodore Sedgwick (later a Massachusetts Congressman
and Senator), asserted that slavery had been implicitly abolished in Massachusetts as a
consequence of its Constitution’s Declaration of Rights. As a result Mum Bett (or
Mumbet) and another slave who had been under the ownership of John Ashley, known
only as Brom, were free. According to “Africans at the End of Slavery in Massachusetts,”
a project by the Massachusetts Historical Society, the jury in the case agreed “and both
Mumbet and Brom were set free. John Ashley was also instructed to pay thirty shillings
in damages plus trial costs.””® Though little is known about the life of Brom thereafter,
Mumbet assumed the name Elizabeth Freeman and became a paid servant for the
Sedgwick family as a free citizen of Massachusetts for the next forty-eight years.
Catharine Maria, the youngest daughter of Theodore Sedgwick, wrote an account of
Freeman’s life, published in Bentley’s Miscellany under the title “Slavery in New
England” in 1853. John Ashley endeavored to appeal some years after the decision, but a

group of cases known as the Quock Walker cases appeared to convince him that attempts

at retrieving his former slaves was a lost cause.

79 “Africans at the End of Slavery in Massachusetts,” Massachusetts Historical Society,
https://www.masshist.org/endofslavery/index.php?id=54.
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In 1783, three separate trials arose from an incident involving a runaway slave,
Quock Walker, petitioning for his freedom on the grounds that his previous owner had
promised his manumission. The man claiming to be his rightful and current owner,
Nathaniel Jennison (who had married
the previous master’s widow), failed to
fulfill the agreement. Walker sued
Jennison for assault and battery in the
first trial and demanded his freedom.
The jury ruled Walker to be a free man
and awarded him £50. The second trial
ran simultaneous to the first and
involved Jennison’s suit against the

Caldwell brothers, relatives of the

deceased previous owner who had

Figure 3. Elizabeth Freeman,

harbored Walker after he ran away. The by Susan Anne Livingston Ridley Sedgwick, 1811.
Oil pastel on ivory.

Courtesy Wikimedia Commons.

jury found for Jennison in this case,

ruling that his property had been disturbed. Jennison was awarded £25. The rulings of
both cases were thus in conflict, where Walker was recognized as a free man in one case
and as property in another. The third trial took place in April 1783 and unlike the
previous two, was a criminal case that proceeded under the jurisdiction of the Supreme
Judicial Court of Massachusetts. Jennison was ultimately convicted of criminal assault
and battery and fined forty shillings in damages plus court costs. The more noteworthy

outcome of the case was the legal establishment of Quock Walker’s freedom and the
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unconstitutionality of slavery in Massachusetts as a result of the Declaration of Rights in
its Constitution. Justice William Cushing’s trial notes reveal both his view of the decision

and the natural rights philosophy which underpinned it:

As to ye. doctrine of Slavery & ye. right of Christians to holding Africans in
perpetual servititude, & selling & treating them as we do our horses & Cattle,
that, (it is true) has been heretofore countenanced by the province Laws formerly,
but no where is it expressly enacted or established. -- It has been a usage -- a
usage which took its origin, from ye practice of some of ye. European nations, &
the regulations of british Govmt respecting the then Colonies, for ye. benefit of
trade & Wealth. But whatever Sentiments have been formerly prevailed in this
particular or slid in upon us by ye. Example of others, a different Idea has taken
place with ye people of America more favorable to ye. natural rights of Mankind,
& to that of and natural innate, desire of Liberty, with which Heaven (witht.
regard to Colors, complexion or Shapes of noses features) has inspired all ye.
human Race. And upon this Ground, our Constitution of Govmt, Sets out into by
wch. ye people of this Commonwealth have solemnly bound themselves, Sets out
with declaring that all men are born free & equal -- & yt. Every subject is intitled
to Liberty, & to have it guarded by ye. Laws, as well as Life &property -- & in
short is totally repugnant to ye. ldea of being born Slaves. This being ye. Case |
thinkye. Idea of Slavery is inconsistent with our own conduct & Constitution &
there can be no such thing as perpetual servitude of a rational Creature, unless it
his Liberty is forfeited by Some Criminal Conduct or given up by personal
Consent or Contract.®

Following this passage, Justice Cushing wrote, “The preceding Case was the One
in which, by the foregoing Charge, Slavery in Massachusetts was forever abolished.”8!
When John Ashley considered appealing the Brom and Bett v. Ashley decision, it was the

news of the Massachusetts Supreme Court Quock Walker case that likely changed his

80 Justice William Cushing, “Notes from the Quock Walker Case at the Supreme Judicial Court of
Massachusetts,” April 1783, Massachusetts Historical Society, MHS Collections Online,
https://www.masshist.org/database/viewer.php?item_id=630&mode=transcript&img_step=13&br=1#pagel
3.

81 Ibid.
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mind. Slavery in Massachusetts was over, ruled unconstitutional as a violation of the

rights values enshrined in the Massachusetts Constitution.

Some scholars have questions whether the Massachusetts cases were in fact
responsible for the end of slavery in the commonwealth. Articles by John Cushing in
1961 and Arthur Zilversmit in 1968 both highlight the difficulty in tracing an explicit
cause-and-effect thread from the legal decisions to statewide emancipation. This is due to
Justice Cushing being merely one of five judges who presided over the case and the fact
that it was ultimately decided by a jury. Superior courts prior to the Marshall Court were
not always decisive and clear in their rulings. This phenomenon of a diversity of legal
opinions offered by justices rather than providing an unequivocal verdict was regularly
practiced by state courts as well as the early federal court prior to the early nineteenth
century. The judiciary, who were to give clarity to the law, thus often failed to do so in
the late eighteenth century. Zilversmit notes that in the third and final Quock Walker
case, the “Supreme Court was composed of five judges, each of whom could give an
interpretation of the relevant law to the jury, perhaps disagreeing on fundamental points.
It was the jury, and not the panel of judges, who delivered the verdict. This was not a
system which lent itself to the establishment of clear rulings on difficult points of
constitutional interpretation.”®? It could thus be argued that it was the character of the
judicial power during the era, and its tendency to fall short of full elucidation, that is to

blame for any ambiguity on the matter rather than the decisions themselves. Justice

8 Arthur Zilversmit, "Quok Walker, Mumbet, and the Abolition of Slavery in Massachusetts," The
William and Mary Quarterly 25, no. 4 (1968), 623.
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Cushing certainly believed he had presided over a case that had ruled slavery
unconstitutional. Nathaniel Jennison assumed slavery’s unconstitutionality due to the
Brom and Bett decision prior to his participation in the Quock Walker cases. In 1782,
Jennison petitioned the Massachusetts General Court (the Massachusetts Legislature) to

ask whether slavery had become unconstitutional:

That by the Bill of Rights prefixed to the Constitution . . . it is among other things
declared 'that all men are born free and equal’-which clause . . . has been the
subject of much altercation and dispute-that the Judges of the Supreme Judicial
Court have so construed the same... that by the Determination of the Supreme
Judicial Court, the ... Bill of Rights is so to be construed, as to operate to the total
discharge and manumission of all the Negro Slaves whatsoever.®®

The practical result of the Massachusetts cases was the elimination of slavery
within its borders. Though questions persist regarding how relevant the cases were to
slavery’s demise in Massachusetts, the fact remains that the institution of slavery
disappeared from the commonwealth within the decade. There is also an absence of
reliable alternatives to explain the phenomenon. The outcome of the relevant slave cases
discussed above appears to have facilitated the eradication of slavery on constitutional
grounds through assertions of natural rights. No alternative explanation with equal weight

or evidence has ever been submitted.

The lack of any specific slave-related legislation to be nullified in the examples
above may at first appear to undercut viewing the Massachusetts cases as instances of

judicial review. It was the assertion of rights values, however, by a judicial bo